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6. Grounds of appeal
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IN THE SI!PBEME COURT OF THE UNITED KINGDOM

ON APPEAL FROMTUE COYRT OF4,fPEAL (ENGLAND)

BETWEEN:

BRlTISHAIRWAYSPLC

-and-

MS S. WlLLIAMS AND OTHERS

PARTICULARS OF SECTION 5 OF NOTICE OF APPEAL:

INFORMATION ABOUT THE DECISION BEING AI'PEALED

FIds

J. The Appe1l_are airIinopilolS employed by the Respondtnt ("BA"). The lead
A • u.sW'tIIi
"" lS """ 8IIIll.

2. PilolS at BA,WIieIl worldng nonnaJly, are paid basic pay IIDd otberal1owallces
induding (i) a DYing pay supplement IIDd (U) the taxable element ofan ollowance fur
tinle away ftonI bI1se (the "rAFB ollowance"). When they. annual 1.."." they are
paid ()lI1y their bilSic PllY. As a result, pUolS are paid less when they tall:e holiday tbac
when they are worldng nonnally. By way of iIlustraIiou, in 2006, Ms Williams
receiVed a meanflyjng pay supplement of £709.16 per mon1h IIDd a mean TAFB
al10waDce of £86.54 per month. Her holiday pay inclcded neither of these two
c:onsti_el_ ofher nonnaJ pay while working.
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IN THE St!l'R£ME COURT.oF THE UNITED KINGDOM

ONA.WW- fROM-THE COURT OFAPlEAL /ENGLANDl

CA Ho. AV2Ol}8I0632
Iml BWCA CIv 281

BETWEEN,

BRIT1SBAlRWAYSPLC
l!!lspondent

-and-

MS S. WlLLlAMS AND OTHERS

PARTICULARS OF SECTION 6 OF NOTICE OFAPPEAL,
GROUNDS OF APPEAL

j. The·Gro1IIJ& of APPeal below are limited to thos<lllpon Which the House "fLonIs.
sr-nted leave wappeaJ.

J.,The Appellants do not seek to argue~ the Aviation Regll1alions expressly or
impIiedIy incoIjlOme the fonnllla in ss 221-224 "f ERA 1996 for the Jl1DllOS" "f
caIcuIatingpajilllent forannuat I"""", But they submit that ID employment tIibwa1
("ET'') is able: iI$e1f lod!:!ermine whether a pilot has received·Jl'lYDIOOl for mmuat
leave which ma.tch.,.. the level of pay which he wollkl lIOllIl811y """""" oris
totnparable to hi. pay while working, in ~1Ill"" willI the decisions of the
European Court ofJustice ("ECr') in RDblnson-stee1e v R D ReIIIiI Sen4ces Lld
[20061 IeR 932 and~rv CiJ"''''lssion.... DfInftzn4 Revenue [2009] IeR 932
and IIll ET is able to award compensation where the level of pay is less thIIll
nmma1IO<liDpIItable pay.

3. The decisi.ons ofthe EC! in RDbinSDn-steelelllld S/rillger clearly establish that UDder
the Working TimeDiteotive. and hence under the Aviation~ and I>iJective,
wodcers must receive theit nonna1 pay. or pay which is CODlplIIllble to pay When

1
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A

In '(IJ;be ~upreme ~ourt of '(IJ;be Wniteb llUngbom

ON APPEAL

FROM HER MAJESTY'S COURT OF APPEAL

B
(CIVIL DIVISION) (ENGLAND)

Appeal No: UKSC 2009/0042

BETWEEN:

C

D

E

BRITISH AIRWAYS PLC

-and-

MS SALLY WILLIAMS AND OTHERS

STATEMENT OF FACTS AND ISSUES

FACTS

F llm:kgrolUld

G

1. The Appellants are all pilots employed by the Respondent ("BA").

Their tenns and conditions of employment are governed by

collective agreements made between their trade union, the British

Airline Pilots Association ("BALPA'') and BA. Collectively agreed

terms, including tenns relating to pay and holiday, are incorporated

into pilots' individual contracts of employment.

I
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Christopher Jeans QC

the ECJ under Article 234 of the Treaty Establisbing the Enropean

Community.

J-h'rJJ}
Jane McNeill QC

A

B Miebael Ford Aodrew Short

Counsel fur the Appellants Counsel for the Respondeot

C

D

E

F

G

9
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A
IN THE SUPREME COURT OF THE UNITED KINGDOM
UKSC/2009/0042

Appeal No.

B

c

D

E

F

G

ON APPEAL FROM HER MAJESTY'S COURT OF APPEAL (ENGLAND)

BETWEEN:

BRITISH AIRWAYS PLC

-and-

SALLY WILUAMS AND OTHERS
Appellantli

CASE FOR THE APPELLANTS

Introduction

I. The Appellants in this case are all pilots employed by the

Respondent (HBAN
). They have presented cases to the employment

tribunal claiming compensation for unpaid holiday pay pursuant to

regulation 18 of the Civil Aviation (Working TIme) Regulations 2004

(lithe Aviation Regulations").

2. The Aviation Regulations apply to Rpersons employed to act as crew

members on board a civil aircraft /lying for the purposes af public

transporr' (regulation 2). "Crew members" include members of

both flight crew and cabin crew (regulation 3) and the outcome of

1

Auth
Tab 10
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A
(4) The amount of the compensation shall be such as the

tribunal considers just and equitable in all the circumstances

having regard to

B
(a) the employer's default in refusing to permit the crew

member to exercise his right; and

c

D

E

(b) any loss sustained by the crew member which is

attributable to the matters complainedor.

5. The Aviation Regulations are the domestic law implementation of Auth
Tab I?

Coundl Directive 2000/79/EC ("the Aviation Directive"). In setting

out the entitlement of crew members to paid holiday, the Aviation

Regulations adopt precisely the same language - Npaid annual

leaveN - as appears in the European Agreement on the Organisation

of Working Time for Mobile Staff in Civil Aviation ("the Aviation

Agreement") which is annexed to and implemented by the Aviation

Directive. The Aviation Agreement and the Aviation Directive will

be referred to in this Case as "the Aviation Agreement and

Directive".

F

G

6. Oause 3 of the Aviation Agreement states:

"'1. Mobile staff in civil aviation are entitled to paid annual leave

of at least four weeks, in accordance with the conditions for

entitlement to, and granting of, such leave laid down by

national legislation and/or practice.

2. The minimum period of paid annual leave may not be

replaced by an allowance in lieu, except where the

employment relationship is terminated".

3

A'"
Tab 17
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AUlh
Tab 13

­p.231

7. The Aviation Agreement and Directive are part of the European

labour law code on working time, which includes the Working Time

Directive.1 Clause 3 of the Aviation Agreement is worded in terms

which are, in all material respects, identical to Article 7 of. the

Working Time Directive which confers a right to a minimum of four

weeks' Hpaid annualleaveH on the majority of workers.

8. The structure of pay packages for flight crew and cabin crew varies

from airline to airline. The Appellant pilots are entitled to basic pay,

Flying Pay Supplement ("FPsn) and various allowances, including a

Time Away from Base allowance ("TAFBn
), which is in part taxable.2

When on annual leave, the Appellants receive only their basic pay.

As the Employment Appeal Tribunal ("EAT") succinctly put it at

paragraph 1 of its judgment, the result of being paid basic pay only

is that ·when [the Appellants] are on annual leave, they are paid

less than when they are working normally».

9. The principal Issue between the parties on this appeal is whether

the payment of basic pay only, without FPS or the taxable element

of TAFB, meets the requirements of regulation 4 of the Aviation

Regulations.

10. The parties agreed a Schedule of Issues before the employment

tribunal and agreed that the first issue to be determined was:

-whether as a matter of Domestic and Community Law, paid leave

for the purposes ofRegulation 4 of the Civil Aviation (Wor/dng Time)

Regulations 2004 is to be calculated in accordance with Regulation

A

B

c

D

E

F

G

,
Directive 931104/EC of23 November 1993, now consolidated in Directive
200318SIEC. without changes to the wording ofArticle 7
See Statement ofFacts and Issues

4
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IN THE SUPREME COURT OF THE UNITED KINGDOM

ON APPEAL FROM HER MAJESlYS COURT OF APPEAL
(ENGLAND)

AppeaINo.UKSC/ZOO9/004Z
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BRITISH AIRWAYS PLC
Respondent

-and-

SALLY WILLlAMS AND OTHERS
Appellants

CASE FOR THE APPELLANTS
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Congress House

Great Russell Street
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Agents for the Appellants

MS Page Number 79MS Page Number 20



Ap..... No. UKSCI2OO9I0042

IN THE SUPREME COURT OF THE UNITEp KINGDOM

ON APPEAL FROM HER MAJESTY'S COURT OF APPEAL (ENGLAND)

BETWEEN:-

SALLY WlWAMS AND OTHERS

-and -

BR/TlSH AIRWAYS PLC

CASE FOR THE RESPONDENT

INTRODUCTION

1. The issue is short. Do the Respondenfs pilots receive:

'paid annual leave ofat /east four waeks"?

for the purposes of the Civil Aviation Working Time Regulations 2004 ("the

Aviation Regulations') '?

2. They receive "annual leave of at least four waeks'. This is not in dispute. In fact

they receive considerably more',

,, Authorities, TabID.
At Heatbrow they are contractually entitled to 30 days leave a year. plus two "duty ftec wecks".
making 44 days in all. At Gatwick they are contractually entitled to 42 days ofwhich they are required
to take 3S days. See "Statement of Facts and Issues" para 10. Such leave is ofcomse additional to the
periods ofrest between fligh".
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BRmSH AIRWAYS PLC

CASE FOR THE RESPONDENT

Legal Deparbnant (HBA 3)
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Hillingdon
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&
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100 New Bridge Street
London
EC4V6JA
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No. Description ofDocument

INDEX

TO

APPENDIX

Date Page No.

I. Order of Court ofAppeal 03.04.09 1-3

2. British Airways plc (Appellaot) v. Williams aodOthers
(Respondent) [2009] EWCA Civ 281 4-29

3. Order ofthe Employment Appeal Tribonal 03.03.08 30-31

4. Traoscript ofproceedings aod judgment of Employment
Appeal Tribonal 03.03.08 32-64

5. Judgment ofEmployment Tribonal (London South) 11.05.07 65-81

6. Respondent's Notice and Grounds ofAppeal in Court
ofAppeal 20.03.08 82-94

7. Appellant's Notice in Court of Appeal 04.04.08 95-102

8. Respondent's Notice ofAppeal in Employment Appeal
Tribonal 20.06.07 103-108

9. Appellaot's Answer aod Cross Appeal in the
Employment Appeal Tribonal 26.07.07 109-111

10. Respondent's Reply to Appellaot's Cross Appeal in
Employment Appeal Tribonal 04.09.07 112-115

11. Agreed Statement ofEvidence in Employment Appeal
Tribonal 07.12.07 116-120

12. Claim Form with details ofclaim aod list of claimaots
in case number 3311270/2006 aod others 05.04.06 121-165

13. Response and grounds of resistance in case number
331127012006 aod others 25.05.06 166-173
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No. Description ofDocument Date Page No.

14. Claim Form with details of claim and list of claimants
in case number 3314875/2006 and others 04.07.06 174-218

15. Response and grounds of resistance in case number
331487512006 and others 01.08.06 219-226

16. Amendment to Claim Form in case numbers
331127012006 and others and 3314875/2006 and others 227-230

17. Schedule oftssues in the Employment Tribunal 231

18. British Airways Pilots' Memorandum of Agreement 01.04.05 232-254

19. Statement ofAgreed Facts in the Employment Tribunal undated 255-257
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BETWEEN

11441

Q...

UKEAT037707MAA

APPELLANT

LORD JUSTICE WARD
LORD JUSTICE LLOYD
LORD JUSTICE RIMER

BRITISH AIRWAYS PLC

SALLY WILLIAMS and others

IN THE COURT OF APPEAL

ON APPEAL FROM THE EMPLOYMENT APPEAL TRIBUNAL

~ and·

BEFORE

And

FRIDAY 3RD APRIL 2009

Her MSJesl} ...
Coun\lfArf'~·;i

-3 APR 2009

COURT 63
Appeal No.

A2f2008lO632

RESPONDENTS

ON READING the Appellant's Notice sealed on the 20th MllICh 2008 filed on

hehalf of the Appellant on appeal from the order ofThe Employment Appeal

Tribunal dated 28th February 2008

ON READING the Respondents' cross-appeal set out in the Respondent's

Notice filed on behalfof the Respondents on 4th April 2008 and sealed on 10"

April 2008

AND ON HEARING Mr Christopher Jeans QC and Mr Andrew Short of

Counsel on behalf of the Appellant and Miss Jane McNeill QC, Mr Keith Bryant

and Mr Michael Ford on behalfof the Respondents

IT IS ORDERED that

I) the Appellant's appeal be allowed;

2) the Respondents' cross-appeal be dismissed

IT IS DECLARED that the Respondents are unable to establish that the

Appellant was in breach of its obligation under Regulation 4 of the Civil

Aviation (Working Time) Regulations 2004 in paying for leave at the rate of

basic pay;

AND IT IS FURTHER ORDERED that

1 MS Page Number115MS Page Number 26



906
British Airways plc v Williams (CA)

Court ofAppeal

British Airways plc v Williams and others

[2009] EWCACiv 28r

[2009]1CR

A

2.008 Nav 26, 27;
2.0°9 March I9;

April 3

Ward, Uoyd, Rimer L1J
8

Employment - Working time provisiOlts - Pdid annual/eave - Airline workers
receiving supplementary payments additional to basic pay when working ­
Whether pay during annual/cave to include supplementary allowances - Civil
Aviation (Working Time) Regulations 2004 (SI 20041756), reg 4 - Council
Directive 93/z04/EC. art 7 - Council Directille 2000/79/EC. art 3

The claimants, pilots employed by the appellant employers, were paid a basic
salary plus additional amounts designated as "flying time" and "time away from
base" when working, but during periods of annual leave they received the basic pay
without the additional allowances. They made complaints to an employment
tribunal that by paying only the basic pay the employers had refused to permit them
to exercise their right to paid annual leave provided by regulation 4 of the Civil
Aviation (Working Time) Regulations 2.004!, which implemented the Aviation
Directive 2.oooI79fEC, adopted following a European-wide agreement in 2.0003 to
make provision for workers in the air ttansport industry, who had been excluded
from the Working Time Directive 93/ro4/EC4. At a pre-hearing review an
employment tribunal decided as a preliminary issue that the claimants' pay during
periods of annual leave should be calculated in accordance with section 2.2.4 of the
Employment Rights .Act I996\ The Employment Appeal Tribunal dismissed an
appeal by the employers, holding that, in the absence of any formula in the
Regulations, the pay of a pilot on alIDualleave was to be calculated so as to accord
with the pay which article 7 of the Working Time Directive required workers to
receive while on aOl1ualleave, which had been interpreted as being remuneration
comparable to that received when working, and, in the case of the claimants, tbat had
to include the supplements they received in addition to their basic salary when
working.

On an appeal hy the employets and a cross-appeal by the claimants--
Held, allowing the appeal and dismissing the cross-appeal, that the ordinary

meaning of the pay element in "paid annual leave" in regulation 4 of the Civil
Aviation (Working Time) Regulations 2004 was not pay measured in some way by
reference to the pay that a pilot could expect to earn while working, nor were
sections 22.I to 2.2.4 of the Employment Rights Act r996, which had nothing to do
with fixing holiday pay unless specifically adopted and adapted for that purpose,
somehow impliedly incorporated into regulation 4; that, although "paid annual
leave" in article 7(1) of the Working Time Directive, and in clause 3 of the Aviation
Agreement, required pay which was "normal" or "comparable" to pay earned during

, Civil Aviation (Working Time) Regulations 2.004. reg 4: see pOSt, para 2.4.
Reg 18: sce post, para 2.5 .
.. Council Directive 2.00o/7.9/EC, art 3: see post, para 18.
S Aviation Agreement (2000), cl J: see post,para IS.
4 OJuncilDir~-rive 9Jh04/EC, art 7: see post,para 11.
~ Employment Rights Act 1996, s 2.24: ~(I) This section applies where there are no normal

working hours for the worker working under the contract in force on the cakul3.tion dare.
(2) The amount of a week's pay is the amount of the worker's average weekly remuneration in
the period of n weeks ending-la) where the calculation date is the first day of the ~iod of
leave in question, with that period, and (b) otherwise, with the last complete week Deface the
first day of the period of leave in question. ~

c

D

f

F

G

H
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• EMPLOYMENT APPEAL TRIBUNAL

Appeal No UKEAT103771071MAA

BEFORE

THE HONOURABLE MR JUSTICE KEITH
MRCEDWARDS
MRIEZEKIEL

IN THE MAITER of an Appeal under Section 21(1) of the Employment Tnbunals Act 1996
from the Judgment of an Employment Tnbunal sitting at London South and entered in
the Register on the 11th day ofMay 2007

'!ETWEEN:

British Airways Plc

- and-

Ms S Williams and Others

Appellant

UPON HEARING Mr.Christopher Jeans one aiHer Majesty's Counsel and Mr Andrew Short
ofCounsel on behalfof the Appellant and Ms Jane McNeill one ofHer Majesty's Counsel and
Mr K.eith Bryant of Counsel on behalf of the Respondents

AND UPON the matter having been beard on the 2200 and 23"' days ofNovember 2007 when
Judgment was reserved and upon the matter coming OD for Judgment this day

TIlE TRIBUNAL ORDERS TIJAT:

1. The Appeal and the Cross-Appeal be dismissed

2. Annuallcave pay should be calculated in accordance with sections 221-224 of the
Employm<p' Righ.. Act 1996

AND UPON the application of the Appellant for leave to appeal to the Court ofAppeal

THE TRIBUNAL FURTHER ORDERS that the aforesaid application be granted. This case
has wide ramifications within the industry and very considerable sums ofmoney are involved.
lhat is 8 sufficiently compelling reason for tbe appeal to be heard. and we give British
Airways permission to appeal pursuant to rule 52.3(6)(b) of the Civil Procedure Rules.
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--/.
~~ ~

.. ?a ~~ .o..~ 'HE TRIBUNAL FURTHER DIRECTS that the appeal do be lodged with the Court of
~~,-...; Appeal within 21 days of the seal date of this Order

D ATE D the 28th day ofFebruary 2008

TO: British Airways Plc Legal Department for the Appellant
Mcssrs Simpson Millar Solicitors for the Respondents

The Secretary, Central Office ofEmployment Tribunals. England & Wales

(ea.. No.3311270106 3314875/06 & Others)
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Appeal No. UKEAT/0377/07IMAA

EMPLOYMENT APPEAL TRIBUNAL
58 VICTORIA EMBANKMENT, LONDON EC4Y ODS

At the Tribunal
On 22 and 23 November 2007

Judgment handed down on 28 Februlll)' 2008

Before

THE HONOURABLE MR JUSTICE KEITH

MRCEDWARDS

MRIEZEKIEL

BRITISH AIRWAYS PLC

MS S WILLIAMS & OTHERS

@CopyrighI2007

Transcript ofProceedings

JUDGMENT

32

APPELLANT

RESPONDENTS
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Case Number: 331487512006

.. •
THE EM~LOYMENTTRIBUNAL

,\•-..

BEFORE:

MIMBER§.

BETWEEN:

LONDON SOUnt

MS M ESTACEY

MS BC LEVERTON
MRJ RGELEIT

Mre S A Wlllleme and others

AND

BrItlah Airways Plc Ilelipondent

ON: 15 ancI16 March 2007 and 20 March 2007 (In chembers)

APPEARANCES: _

For tho Claimant:

For the JIeapOncIent:

Ma J McN.II, QC
Mr K Brysnt, Counsel, Instruetsd by Slmpson Miller
Sollcltora

Mr C Jeans, QC
Mr S Jonea, Counsel, Instructsd by the Respondent
Legal Department

JUDGMENT ON A PRE-HEARING REVIEW .

The unanI!"O',IB JUdgment 01 the Tribunal Is that as a mallsr 01 domestic and
community law, the Cl8Imants' paid leave lor the purposes 01 Regulation " oIlha
CIvO AviatiDIl (Working Time) Regulations 2004 IS to be calculatad In ace:ordance
wlth sections 221-224 Employment Rights Act 1ll96. - -

REASONS
,

1. ,'This case concerns the calculation 01 staMory holiday pay for pilots al British

I
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Appellant's notice
(All appeals except small claims
track appeals)

Notes lor guidance are available which
will help you complete this form. Please
read them carefully before you complete
each section.

- For Court useorily_ .

Appeal Court Ref. No.

Date med

8
Section 1 Details 01 the claim or case you are appealing agalllst

Claim or Case no. IUKEATI0377107/MM

Name(s) 01 the 0 Claimant(s) IZI Applicant(s)

IBRITiSH AJRWAYS PLC

Name(s) of the 0 Delendant(s) [lJ Respondent(s)

[MS S WILLlAMS AND OTHERS

Details of the party appealing ('The Appellant')

Name

!BRITISH AIRWAYS PLC

Address Qnduding postcode)

o Petitioner(s)

WATERSIDE (HBA3)
PO BOX 365
HARMONDSWORTH
HILLINGDON
UB70GB

Details of the Respondent to the appeal
Name

IMS S WILLlAMS AND OTHERS

Address (including postcode)

HAZEL COTTAGE
HASELOR
ALCESTER
WARWiCKSHIRE
BL496LX

Details of additional parties (if any) are attached

N161 AppeOant's notice (07.06)

TelNo. 0206 738 6883

Fax 0208 738 9962

E-mail navdeep.deol@ba.com

TelNo. 07967 109011

Fax

E-mail salwilliams@btintemet.com

IZIYes ONo

HMCS
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Respondent's Notice
In the COURT OF....,..r,

Notes for guidance are available which will
help you complete this form. Please read them
carefully before you complela each ooctlon.

Appeal Court lA
Reference No. A2/2008/0632

I
For Court use only

Date filed I0 Lt- A- 'I' 1&- l> .....

ISection 1 I· Details of the claim or case

Case or claim numberltJDNrJ0377/07

opetitioner

o other(p/.... specffy}
-------

o applicant

o respondento defendant

In the case or claim, were you thefick_·IBbox)

IiJ claimant

ISection 21 YOllr (respondent's) name and address .
SALLY WILLUMS " 0'l'BBRS (PLEASE. BD

Your (respondents) name =ATT=='.="""=":....:"""'==DtJLII==-)'-- _

Your solicitor's name ~O~IMP8==ON:::.:...=LLl\R=::...:LLP= ("YOU are JsgaJIy I'B(Jf9S8Ill8d)

Your (your solicitor's) address

33-41, Dal.l.ingt:on sue.'t,

""""""EClV OBB

Your reference or IJO'fD.8H.BAL 20100 124
contact name

Your contact I
telephone number 08708551400L- ~ _

'-----_1_, _How long do you estimate it will take to put your emS'a to
the appeal court at the hearing? .-'

.>"

IDX 53329 - C1arkml..J.l

Minutes

Iil Counselo Solicitor

Courtof~

Days HoUl1l

o Yourself

. ,:",'
Details of other respondents are attached

Who will represent you at the appeal healing?

ISection 3 1 TIme estimate for appe~I,~riJ.li " .
_ "./ '"0° ,;-~~

Do not c:qmpIOte If"ppe.Il'!fi10.
"~" ~~,.- .:' '-'..",,'

N162 Respondenl's Notice (04.07)

X:'w;Iepatlments\Forms\l8n HuI5l\(N162} balpl1 SAL 20100 124 JO

N16211
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IN THE EMPLOYMENT APPEAL TRIBUNAL Appeal No

BETWEEN:-

and

."" .

,..,..:-~""...

Appellant

".-

'--~.­- JI..""J""~'
~'~ .. {,..

es 'ondents

NOTICE OF APPEAL

SALLY WILLIAMS and others

BRITISI-\'AIRWAYS PLC

•,S )\lL 111117 ;<'
~~~<-----------­
~

l'MENT hf~""

1. The Appellant is British Airways PLC of Waterside, PO Box 365,

Harmondsworth, Hillingdon, US? OGB.

2. Any communication relating to this appeal may be sent to the

Appellant care of Navdeep Deal, British Airways Plc. Waterside, PO

Box 365. Harmondsworth, Hillingdon, UB7 OGB. Tel: 020 8738

6883, E-mail: Navdeep.Deol@ba.com.

3. The Appellant appeals from the jUdgment of an Employment

Tribunal sitting at London South on 15, 16 and 20 March 2007 and

sent to the parties on 11 May 2007 holding that as a matter of

domestic and community law, the claimants' paid leave for the

purposes of regulation 4 of the Civil Aviation (Working Time)

Regulations 2004 is to be calculated in accordance with sections

221-224 of the Employment Rights Act 1996. Copies of the

foUowing documents are attached to this notice: (1) the Employment

Tribunal's judgment and reasons; (2) the Claim Form (ET1) dated 5

April 2006; (3) the Response to an Employment Tribunal Claim

" (ET3) dated 23 May 2006; (4) the Claim Form (En) dated 5 July

.: 2006; and (5) the Response to an Empioyment Tribunal Claim (ET3)

dated 1 August 2006; and (6) amendment to the Claim Form.
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," '. ,). oll
'" :··;v·...

(_- 6~~;'2007,

~ '.
IN THE: .• '. APPEAL TRIBUNAL

"

UKEATI0377/07/MAA

BETWE.EN: ""'.

BRITISH AIRWAYS PLC

- and-

MRS SALLY WILLlAMS and others

RESPONDENTS' ANSWER

Appellant

Respondents.

1. The Respondent.s are Mrs Sally WiUiams of Hazel Cottage. Haselor, Alcester,

Worcestershire BL49 6LX and the other claimants named on the schedules

attached to the claim forms in this case.

2, Any communication relating to this appeal may be sent to the' Respondents .

clo Joy Drummond, Simpson Millar, 2nd Floor. 33-41. Dallington Street•

. London EC1V OBB. Telephone number 0870 855 1400. E-mail

J~y,Drummond@simpsonmillar_co,uk.

3. The Respondents intend to resist the appeal of British Airways plc. The

grounds on which the Respondents will rely are !he.grounds ~ned .upon by

tile employment tribunal for making the judgment appealed from and the

grounds set out in 3 (i) and (ii) below.

The employment tribunal's judgment.,
The Appellant ("BA") contends in paragraph 6.11 of its Grounds of Appeal

that the employment tribunal has erred in law in fail;~g to. give effect to the

express disapplication of regulation 16 of the Wor1<ing Time Regulations 1998

("WTR") by regulation 18(2)(b) of the \lllTR. The Respondents dispule this

contention. It was common ground between the parties that- regulation 16

w~s disapplied by regulation 18(2)(b) and the employment tribunal so held at,
paragraph S9 of its decision. In holding that paid leave should be calculated

-in accordance with" sections 221·224 of the Employment Rights Act 1996
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FORM 4

APPEAL FROM DECISION OF INDUSTRIAL TRIBUNAL

APPELLANT'S REPLYTO CROSS APPEAL

CASE NAME British Airwa~ Plc AppellJlnl v Ms S Williams and O!hers Respondeht
'.

APPEAL NO.UKEATI0377/07/MAA

•

•

1.

2.

a

4.

I have received a sealed copy of the above·mentioned cross-appeal.

My address for service is :-~t'1l.. JJEI'r'\1t.7"'t fd'fT ( H8A ~

J!,~rns" AIj(.I.I'>l.YS I'LL
WAT£:~IPE.
po JJ07- 3~6
"'1"RMoN1>SIAJ.~TI/ , HIu..I#J~1>oN

tAB:l- o~g
, d s' t . f= reaist tt:le Eff!!9' errel.

I desire 10 resist the cross-appeal for the following reasons:

fLeltSE SEE ~t1D/A.NDS OF ~IJTI'rNC£ -ro
UOH A f PF3h_ A"TTl'tCHED.

,
N. ~ct..

DATE: ..?...s..~n:~MI.r:.~ ...24~.1:..,...... SIGNED: .....:::::......~........9",......~~~~.~ .
-;..(, "" '~trllU'oF"1IiE /thEUJU,lT

• Please delele !he appropriate paragraph and return the completed form, signed and dated by Ihe
date given in the attached letter. .
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IN THE EMPLOYMENT APPEAL TRIBUNAL

BETWEEN:

BRITISH AIRWAYS PLC

MRS S. WILLIAMS and others

AGREED STATEMENT OF EVIDENCE

UKEAT10377107/MAA

AppeUanta

Respondents

The EAT asked the parties to agree a note ofthe evidence before the ET on two matters:

(i) the calculation ofholiday pay in airlines other than BA in relation to both flight

crew and cabin crew and the evidence as to unionised and non-unionised airlines;

(ii) the evidence as to whether pilots were required to take their annual leave and

whether they could elect not to take any part of their holidays.

Issue(i)

1. PAUL DOUGLAS, head of flight operations, gave evidence for BA about his

discussions and correspondence with BALPA (the pilots' union) and the grievance

process which bad been instituted. He bad cballenged the union to identifY a single

airline which paid variable pay (i.e. pay additioual to basic pay) for holiday periods:

e.g. notes of grievance hearing at p. 334 of ET bundle (the notes of the grievance

hearing are annexed to this statement of agreed facts). At paragraph 23 ofhis witness

statement he states:

"In response to a request from me BALPA were unable to identifY one other

airline that paid variable pay during periods ofholiday".

2. At pamgraph 6 of his Supplementary Statement, he adds that when asked whether

BALPA was aware

"of any other airline that paid allowances during periods of annual leave; they

declined to answer the question".

I
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......

N..d"H.ip7

If you require. any help
completing your farm or have
• ge'jWraI' quoedQn ebout
the ,trlbu"all 'proce•• pl.~lI.

contact the. Erilplo'fnient
Tribuna" Enquiry Una on

0845795 ens
mlnlcom 08457 573 722

Between"g..Ooam and 5.00pm
Monday to Friday, .our linea
are dOsed on bank holidays.

We regret we C8nnat provide
any 1~9Stadvice.

P1ell!H,Note: .

By I..w, your claim mUll be
on an Bppr0v8d form provided
by th.,~En:tp:~ritT~bUnals
Servlct:;-and you mu., provide
~e In~rmaHon marked: wltll.
:*':'.~, .. If ,1l"1,. ~Iev.r)t/ ~1I

InfDrmO!kin; ,m.~(IoIdWlIh .•
(... ."Infoimatlon' needed
~re" : e, chi,lm can 'lie­
IlClQIIP.,ed')

Gen_r:-i lr;fo'm.iltlan:

Once: You haVe COItIplefed
your Iorm yoU Can IUbn)1t It
lecurafy an-lInlt "to the ETS.
On.olln. forml ara prooe•••d
"~r thlll1 one. unt by post

I
·1
I••

~ \
. j

... ',I

;:.;;

.......-_... '\

,.:

,
,I ... , ... ;.J.......~ .• ...,l

I'

Continue ~

,....,.....•'" -"·.."""'f:-"........,::~ ,..,'._--
~ 0111cr p;]ylilcnt5 you ~TI~ m'.'l'(!

~ onlO'l I "1l1;lI1'nl

• UnfJII rlisrni:;Si'l or CD:-;s\rllclivc di:;m'ss"l

Select the reason(s) for the claim:

_._--., ' . ..

Select the type of claim you wish to make:

Once you hllYB completed your form you can submit It securely onllne to the relevant Tribunal office. You will receive 8n email to
confirm we have received It. Onllne responses are processed faster than ones sent by post.

If this claim Is one qf a number of claims arising out of the same or similar circumstances please fill In a'claim form for the first
claimant and then give details of the other clalm.ants on the multiple form.

You can make. claim to In Employment Tribunal by completing end editing the form oftllne. You can laVB. part or fully completed
form, amall ~ .aved form to another perlon for approval, .end 8ubmlt It securely onll"8 to the Employrnsnt Trfbuna' Service.... ~ . .
Please make lure you hBVI're~d the guidance notel on our webllle or In our booklet on how to make I respanse before you nil In
the form. .'

~

'"~

s::
tIl

-:cc
CD
Z
l:
3
i...
N
Co>
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...... INTRODOCTIOB',.
1. THIS CLADI IS BROUGHT BY SALLY WILLIAKS AND ABOUT 2750 OTHER
PILOTS 1fBQSB RAKBS AR.B SET OUT :IN THE APPENDED SCl!BDULE.

2 • THE CLAIJrAH'TS AD: ALL PILOTS EKPLOYBD BY '1"HB RESPONDENT.

3. THE CLAIIlANTS CLAIM COHPBNSATION IN R.ESPBCT OP UNPAID HOLIDAY
PURSU~ TO ~TION 18 OF • CIVIL AVIATION (WORXIHG TID)
REGULATIONS 2004.

. ,
PLEASB sn ATTACHED DETAILS OF CLAIM DOCUHBNT.

,i

..~.

•

•,, .""..
•"'" >.,

f;;./>
.! ~

" ....

PAT Hii' ..
'. ..
r· .
f "-:'~i .,
·

.!;:'~- .:

• 1--..
'.': .

,.• ~.

PLEASE AVOID ALLOCATING THIS ·HATTER TO TR.IBUNALS IN THE SotJ'TBAxpTON
RBGION AS COUNSEL WHO HAS B~BN INSTRUCTED SITS AS A TRIB1:JNAL- CHAIRMAN
IN THAT lUl:GIQN.

..
!

;, '--.­, .'
•

L
.f :'•.

; .
.. '

:...: ..-it::~~'--
7

128

. ,~.:> ..'_--=-,.~"'7 :.,._~ ..•;~~ ... __,~._..

·_~Eh;~OO?
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,'.•
.'

Response to an
Employment Tribunal claim. .

IN THE CLAIM OF: mrs SA Williams -v- British Airways Plc

This requires your immediate attention. If you want to resist the claim
made against you, your completed form must reach the tribunal office within 28
days of the date of the attached letter. If the form does not reach us by
05/0512006 you will not be able to take part in the proceedings and a default
jUdgment may be entered against you.

Please read the guidance notes and the notes on this page carefully before
filling in this form.

By law, you must provide the information marked with * and, if it is relevant,
the information marked with • (see guidance on Pre-acceptance procedure).

Please make sure that all the information you give is as accurate as possible.

Where there are lick boxes, please tick the one that applies.

If you fax the form, do not send a copy in the post.

You must retOm the full form, including .this page, to the tribunal office.

ET3
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• i 1.1 Ti!Ie:
: 1.2& First name (or names):

. 1.3-.Surname or family·.name:

: 1.4 Date of birth (dat&lmontbl¥~Q'

j 1.S- Address, NUmbBr"bf,'N,ame'

SlnHtt '.

+ Town/COy

. . '{::":~"t')~<"':~'-;'/'~~"'::-.' .-.:'.....
Mr "~~,,,,1 }'!;~~;> _·,~lf - ~r
SALLY ANHE

WILLJ,AKS.
lot' .

04 ~.~02 ~ 1961

HAZEL COTTAGE

RASELOR

ALCESTER

.! .-,
l
I'
•

Cou~ty WARWIClCSBIRE

p~~ BL4.9 6LX

Phone number (wh"~,¥(e';~n.contact. 07.9 ·671~.901l
you dLring normal wooong ,hours): '

• j 1.6

1.7
"
•

How would.you prefer us.to
communicate with you?
(Please lick Drily one.bex)

E-mail address:
salwilliams

@ btinternet.cOlD.

Fax

i.f .
. .j

•

.,."

Number'or Name'

Sbeet

Town/Clty

+ County

AIRWAYS PLC

. WATERSI:DE

PO BOX 365

B.A.RJ«mDSWORTB

.-

'. )
Postcode OB7 OGll

•
Phone number.

2.3 If you worked at- an.addre~
different from·the· qna you .have
given at 2.2, p1ease.giv.e: the
full address and-postCode:

0870 850 9850

BEATBROW AIRPORT

234 BATH ROAD

BAYBS

MJ:DDLESBX

•

Postcode OB3 SAP

•

Phone number: 020 8745 7950

2.4 • If your complaint is- against more than 'one resPR . ., " .. e naItJes·...aEj!<tresses.anrl·

postcodes;of add~ional respondents. .EriiPJoyme';:;aT;~~~e- -

PAlCaso No: ~:,\Mlo' _
~_5 JUl 2iDi •
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..

Response to" an
Employment Tribunalclaim

IN THE CLAIM OF: Mrs SA Williams -v-British Airways Plc

I)

I ---: -'--~-

Case number.331487512006
(plBlIse~ I'lIs In all CDl1e&PJIldellC8)

This requires your immediate attention. If you want to resist the claim made
against you, your completed form must reach the tribunal office wUI)In 28 days of the
date of the attached letter. If the form does not reach us by 04/0812006 you will not be
able to take part in the proceedings and a default judgment may be entered against you.

Please read the guidance notes and the notes on this page carefully before filling in
~~furm" .

"tiy law, you must provide the information marked.wtth * and, if it is relevant, ~e
"lnfurmation matked wi~ • (see guidance on 'Pre-acceptance procedure).

Please make sure that alrthe information you give is as accurate as possible.

Where there are tick t>qxes, please tick the one that applies.

If you tax ~e furm, do not send a copy in the post.

You must return the full form, Including this page, to the tril!unal office.

ET3
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Ca) Co..nen DIleotIw~ roqulzed Momhar Staioa 101ldDs iD10

_ dQIJu'S!lc _tolmpIommt tl>c RIovam leaDs ofthe Ibopeau,

"

, Cc) CaoDoilD_'1JJOOfl'JIE.C1Dd t!lo~~_

im,p!cmen!od,.....ill port, by the 2004~

Cd) However, ",-Ill<:2004 b&uIalioDI ""slItIIlu10 I!l<:_of

."'''''''''hIepoyjbrfhe_ ofpold!eM, tbo appIloobIo naI!moI. . '

1qpoJ.olicin ill that Iespecl is 101OIl! inilia'19981logu1111oou;

(c) A_F•. tbI Ba"";. lipoid~J Jem= Jp the 200f,
RggTWyn shQuld he intvrdrmt,!'Y!!r!Vpg to ib mdjpm, ,""qIRMI

~

P"Oli:ll! ms·mG'PfnrmfJprfn 17!1!J!MTew. Is mn""rn'wiIb

the mppfpgor..,.. ewI··ngnWJCiPflfkm'=in.muof.dpprrpje

agd f)m1l!p*¥ Im, izyslniDo Sr#fmi221 »224 apd §9of.
F.mpJqmmt1Ughti Act 129&, Tb; reImpt calcn1,m0A shqaId IS
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BA PILOTS MOA

MEMORANDUM OEAGltEEMENT

Dated I April 200S

Between British Airways Plc [herein referred to as ·rhe Employer")
and the British Air Line Pilots Association (herein referred to as
-the Association") in respect of .

PILOT OFFICERS

Employed by

BRITISH AIRWAYS

I. SCOPE OF AGREEMENT

The Agreement shall be restricted in its application to. the grades of pilot
referred to in Schedule 'A' hereto, and employed by the Employer on
airline duties.

This agreement covers pilots in British Airways mainlirie and pilots in
Shorthaul Operation London Gatwick except where they have specific
separate agreements as referred to in the text.

The terms of the Agreement shaH apply to male and female pilots. The
terms of the Agreement as applicable to pilots on contract of fixed tenn
employment are those outlined in this Agreement and as amended in
Schedule I.

2. OVERRIDING EXISTING AGREEMENTS

Except as otherWise specially provided, this agreement supersedes all
memoranda of agreement previously entered into by the Employer or any
predecessor Corporation or Company with the Association in respect of
the grades of pilots referred to in paragraph 1 above.

3. TERMINATION OF AGREEMENT.,
This Agreement shall remain in force for six calendar months after the
Employer or the Association shall have given notice in writing to the other
party of the intention to terminate the Whole. or part of the Agreement or
any Schedule within rhe Agreement.

....

1
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IN THE EMPLOYMENT TRIBUNAL

LONDON SOUfH

BETWEEN:c

Case Nos: 33127012006 & others

Cas. No.: 331487512006 & others

SALLY WILLIAMS AND OTHERS

-and-

BRITISH AIRWAYS PLC

STATEMENT OF AGREED FACTS

Claimants

Respondent

1. The Claimants are all pilots employed by the Respondent. The Claimants are

all ''flight crew" for the pUlposes of the Civil Aviation (Working Time)

Regulations 2004 (''the Regulations"). The Claimants are covered by

collective agreements called the Pilot Officers· Memorandum of Agreement

('MOA') and the Bidline Rules, the relevant sections of which are

incorporated into individual contracts of employment. The collective

agreements together set out the arrangements for the taking of annual leave.

The Respondent contends that the provisions of the BidIine rules and the

'MOA have the effect that holiday pay is limited to basic pay. The Claimants

reserve their position on that contention.

2. The Oainiants pilot the Respondent's aircraft in return for which they receive

a basic salary, Flying Pay and various allowances based on their trip including

Time Away From Base Allowance ('TAFB'). Flying Pay is paid at a rate of

£10.00 for each flying hour and TAFB at a rate of £2.73 per hour. Flying Pay

is fully taxable whilst only 18% ofTAFB is taxable.
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3. Flying Pay is based on planoed flying hours (see page 120 of the Bnndle).

TAFB is only paid for each hour a pilot is away from his or her base, and

includes both flying time and time on the gronnd (see page 122 ofthe Bnndle).

Eaclt of Flying Pay and TAFB and the circumstances in which they are paid

are set out in the MOA.

4. During periods of annual leave the Claimants at present receive only their
,

basic sa1ary and do not receive Flying Payor TAFB. Neither Flying Pay I

TAFB nor their predecessors have ever been paid to pilots during periods of

holiday. The Respondent's position is that Flying Pay is not payable because

the pilots are not flying and TAFB is not payable because the pilots are not

away frOm base those being the conditions for payment set out in the MOA.

The Claimants contend that following the introduction of the Regulations.

Flying Pay and the taxable element of TAFB should be taken into account in

calculatipg holiday pay. This argument was first raised by BALPA in 2006,

after the Regulations came into force.

5-. The Claimants consider it relevant to the issues in dispute that BA does

include Flying Pay and the taxable element ofTAFB when calculating pay for

pilots who are required, under safety rules, to perform gronnd-based duties

whilst pregnant. The Respondent accepts that that is its practice but disputes

its relevance to the matters in issue.

6. Full and agreed details of the lead Claimant's salary between November 2005

and February 2007 are appended to this statement as Appendix 1.

7. The Clairpants' Trade Union submitted a collective grievance regarding this

matter which has been considered by the Respondent at hearing and appeal

stage. The Respondent has rejected the Claimants' grievance.

8. During the formal consultations which led to the Regulations thOre was no

discussion about how holiday pay should be calculated....
Dated

256 MS Page Number 370MS Page Number 47



'"'".....

s::
tIl

-:
CC

CD
Z
l:
3
If..
c.>.........

APPENDIX 1

"
Basie Pay (erou) Flying Pay (grou) Tu_ble TAFB (&rou) Total groN variable Total net p.y

p.y

Nov 2005 7938.17 748.32 91.38 1300.99 5643,33

Dee 200S 7938.17 367.50 26.63 520.43 5075.18

Jan 2006 7938.17 672.49 71.32 1786.15 5840.59

Feb 2006 (7) 7938.17 680.00 79.75 1748.07 5845.87

Mar 2006 7938.17 592.s1 63.63 976 5400,83

Apr 2006 7901.69 841.67 89,29 1374.60 5690.35

M.y 2006 (7) 8092.02 864.17 126.93 1634.34 5865.14

June 2006 8092.02 675.82 82.60 1174.69 5631.20

July 2006 8092.02 778.33 85.26 3982.96 7295.41 •

Aug 2006 (2) 8092.02 793.33 . 126.86 1563.08 5928.68

Sept 2006 (8) 8092.02 551.66 80.89 3467.72 6946.82*

Oet 2006 8092.02 577.50 71.52 1004.81 5739.51

Nov 2006 8092.02 809.16 104.05 1432.20 5913.91

De< 2006 (1) 8092.02 673.34 56.39 1006.61 5545.31

Jao 1007 8092.02 523.33 86.41 1053.39 5590.10

Feb 2007 8092.02 606.67 65.74 1596.99 5933.56

I InCludes Bplpto)'flC Reward Plan payment
2 Includes EO 300 Lump S~m payment
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(7) No award may be made under this section in respect of terms and conditions of employment
"Wch are fixed by virtue of any enactment.

[669]

NOTES .
_Modified as noted to s 146 at [632].

Prohibition of union recognition requirements

186 Recognition requirement in contract for goods or services void

A term or condition of a contract for the supply of goods or services is void in so far as it purports
to reqillre a party to the contract- _ --

Ca) to recognise one or more trade unions (whether or not naIIi.ed in the contract) for the
purpose of .negotiating on behalf of workers, or any class of worker, employed by him,
or

(b) to negotiate or consult with, or with an official of, one or more trade unions (whether or
not so named).

[670J

187 Refusal to deal on grounds of union exclusion prohibited

-- (1) A person shali DOt refuse to deal with a supplier or prospective supplier ofgoods or services
if the ground or one of the grounds for his action is that the person against whom it is taken does
not, or is not likely to-
- (a) - recognise one or more trade unions for the purpose of negotiating on behalf of workers,

or any class of worker, employed by him, or
(b) negotiate or consult with, or with an official of, one or more trade unions.

(2) A person refuses to deal with a person if-
(a) where he maintains (in whatever form) a list of approved suppliers of goods or services,

or of persons from whom tenders for the supply of goods or services may be invited, he
fails to include the name of that person in that list; or

(b) in relation to a proposed contract for the supply of goods or services--
(i) he excludes that person from the group of persons from whom tenders for the

supply of the goods or services' are invited, or
(ii) be fails to permit that person to submit such a tender, or

[(iii)] he otherwise determines nof to enter into a contract with that person for the
supply ofthe goods or services [or

(c) he termina:te~J'a contract with that person for the supply of goods or services.]

(3) The obligation to comply with this section is a duty owed to the person with whom there is
a refusal to deal and to ariy other person who may be adversely affected by its contravention; and a
breach of the duty is actionable accordingly (subject to the defences and other incidents applying to
actions for breach of ltatutory duty).

[671]

I'\OTES . , . .
Sub-s (2): 'original para (c) renumbered as' mb-para '(ill) of para (b), and new para (c) and the word

immediately preceding it added, by the Trade Union Reform and Employment Rights Act 1993, a 49(1), Sch 7,
para 23. "

CHAPTERII
PROCEDURE FOR HANDLING REDUNDANClES

Duty ofemployer to consult, .. representatives

188 Duty of employer to Consult .~. representatives
t(l) Where an eniployer is propoSing to dis~ss as redUndant 20 or more employees at one

establishment within a period of 90 days or less. the employer shall consult about the dismissals all
the persons who are appropriate representatives of any of the employees who may be [affected by
the proposed dismissals or may be affected by' measures taken in connection with those dismissals.]
- ''(lA) The consultation 'ihall begin in good time and in any event-

(a) where the employer is pr~sing to dismiss 100 or" more employees as mentioned in
subsection (1), at least 90 days, and

(b) orhl:l"Wise, at ll>lisl 30 day~

before the first of the dismiBsals takes effect.
[(lB) For the purposes of this section the appropriate representatives of any affected

employees are-
(a) if ,the employees are of a description in respect of which an independent trade union is

recognised by their employer, representatives of the trade union, or
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675 Employment Rights Act 1996-
(1) (2) (1) (2)

Sch 10, para I7t - s 38(4)

Regs 12(3), 13(3) s 18(1)

Reg 14(4)* .......•............ s 10(5)

Equal Pay (Amendment) Employment Tribunals
RegulatiO!lS 1983, _·Act 1996 (c 17)

SI 1983/1794

Rog 3 C. "5(2), 7(3)(h), (4)

Employment Ri!;
Act 1996(c 18)

Reserve Forces
Act 1996 (c 14)

Collective EmploymentTribuoals
Redundancies and Act 1996 (c 17)

Transfer of -
Undertakings
(Protection of
Employment)
(Amendment)

Regulations 1995,
SI 199512587

Employment Tribunals
Act 1996 (c 17)

Employment Tnlmnals
Act 1996 (c 17)

s 18(1)

521(1)

,12

'32(1~ (2)

, 32(3)-(6)

, n(7)

s 32{S) _

s 18(2)

s 18(3)

s 18(6)

, 18(7)

s 21(1)

pensions Act 1995
(c 26)

Sch 3, para 8....•....•...•..•

Sch3, para 9 .

Disability
Discriminaticm.
Act 1995 (c 50)

562 ························
,63(1), (2) .

5'63(3) '...............•

,63(4), (5)................•...

:563(6) .

Sch 3, Pt I, para 1(1) .

Sch 3, Pt t, para 1(2) "__,'

Sch 3, Pt I, para 1(3) _

Sw 3, Pt I, para 1(4) .

.Sch 6, para 2 .

t Not repealed • Repealed in part

[1005]

EMPLOYMENT RIGHTS ACT 1996

(1996018)

ARRANGEMENJ', OF SEmONS

PARt'!
EMPLOYMENT PARTICULARS

Right to statements of employment particl.llan

I Statement crf initial employment particcia:rs : '..'.:' [1006]
2 StaJ:emcnt of initial·particulaIS: supplementary ; ,.•.;..:.•.•.•: ; ' :,,,..:. (1007]
3· Note about disciplinary procedures and pensions ·,; ~ ; : : (100~]

4" Statement of chaDges- , , , , , "..,..: , [1009]
5 Exclusion from rights to stalcments ..•;,.;.., : , :.:....•.......•...; ; : ' [1010]
6 Reasonably accessible document or collective agrccmcnt.. [1011]
7- Power to requiR: particulars crf further matteIll [1012]
1A Use of alternative documents to give p8rdculars [1013]
1B Giving of alternative documcD!s before start of cmployment.. : , '.; ; [1014]

Right to itemised pay statement

8" Itemised pay stateInent : : :.:;; :.:.~..:.•.: : [1015]
9' .. 'Standing statement crf fixed deductions : : : : [1016]
1();' Power to amend provisions about pay and standing sta.tcments :..: [lOIn

Enforcement'

i 1·' References to.emplOyment tIibun~ , : ~ : :..: :..~ ; : , [1018l
ri, Determinationof~cs ,., ,' " [1019]

PARTD
PROTECITON OF WAGES

DeduCtions by employer

13 Right not to suffer unauthorised deductions ; (1020]
14 Excepted dcducti~ :: :: : : , [1021]
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Part 2 Statutory Instruments 1264-----_.:.::..:-.=-==-==-==-------<
and any reference in this' section to an offer made by the employer shall be construed as
including a reference,to an'offer made by any such employer."

4. Schedule 4 to the 1978 Act shall have effect as if for paragraph 1 there were substituted the
following paragra~

-: "1. ,The ainount of a redundancy paymenUo which an employee is entitled,in ariycase III
which the Redundancy PaymentS (National Health Service) (Modification) Order 1993 appliQ
shall, subject totbelQnowing provisions, of this Schedule,. be calculated.~ reference to the
period ending with the relevant date during which he~ been employed m relevant health
service."" " , '

5.· ,Schedule 6 to the 1978 Act shall have effect' as if in paragrHph 'I for the 'words "Schedule 4"
there'were substituted the words "Schedule 4 as modified by the Redundang Payments (NatiOnal
Health Service) (Modi:fi.cation) Order 1993".

[22S1l1

NOTES
'"The 1978 Act": for provisions 'as ID redundancy payments, Ctc see noW the'Employment Rights Act 1996,

Pt Xl (ss 135-181). The equivalent provisions in the 1996 Act to thosc referred'to- are,: s 81(1) and (4): now
ss 135, 155, 162(1), (2), and 155 respectively, of the 1996 Act; s 82(7): now 8 146(1); s 84(7): now s 146(1);
Sch 4, para 1: news 162(1); Sch 6: repealed by the Employment Act 1989, s17" SCh 7. _ '

APPENDIx'
EMPLOYERS WlTII WHICH EMPLOYMENT MAY CONSTITUTE RELEVANT

. . . ' .. lIEALTH SERVICE . .

Any employer deScribed·in 'Schedule 1 whether or not in existence at 'the time of the
relevant event. - "

[22511

,<

[EMPLOYMENT TRIBUNALs] ExTENSION OF JURISDICTION
(ENGLAND AND WALES) ORDER 1994,

. (si 1994/1623) .

NOTES .
Made: ll1uly 1994. '.' "':. :.. ' ," ,', .: " .
Authority: Employment PiotEction (Consolidlltion) Act 1978, ss' 131(1), (4A). (S), (SA), 154(3) (repealed).

This Order now has effect ar. if made undel the Employment Tribunals Act 1996, SS 3(1), 8(2)-(4),,41(4).
Commencement; 12 July 1994. .,,'-
TItle: words in square~ IlUbsUtnted by the" Employme1it Rights (Dispute Resolution) Act 199&,

s 1(2)(b) " .; :;; ,,~..' " '., ' " '
. This 6rdexr ,sppliCa'only to E1igland and Wales. ,For' the: .equivl1eDt· Scottish Order, scc the Employment
liibunals Extension of Jurisdiction (ScotlaDd) Order, 1994, SI 1994/1624 aJ: [2262].
, ,Tribunal jurisdic,tion: the Employment Act 2002, ss 31, 38, at [1493].- [1496] apply to pmceedings before the

employment lribunal"re1ating to B claim under this Order; sce ,ss ~l(l), 38(1) of" iDd Schs 3, 5 to, the 2002 Act
at [1508], [15101. ,Now.;bojever,:1hal; s 31 of,-:,and Sch ;.\ to, the 2002 Act were repealed by the Employment
Act 2008, S20, Sch~c, Pt 1, as:~ I; April 2009, ·subject,to 'a VBIiety'of inmsitional. provisions and savings
in the EmPloyment Act 2008 (Commencement No 1, Transitlonal PtoviIioIIs and Savings) Order 2008,
SI 200813232, Schedllle, Pt 1 at [3475Xl. Section 31 of the' 2ClO1 Act (Noo-completioD of 8tanltory procedme:
adjustment of award) is~ bY)he:Trade Umon and -Labou'rRelatiOllS (COnsn1jdjrion}Act 1992, S '2JJ7A at
[692A] '(lis' iri;serted by'- '!he Einpioyment: Act '2008)': That section IXOvides ·that' in: ptOcccdings before an
employment tribunal' rClaling' co.'a,claim by an -employecundcr any oltbe jurisdictions listed in Soh A2 of~
1992 Act at [853Al (whiCh includes this Order) the tribunal may adjust any award given if the employer or the
employee lw 'faile4,10 c;qmp!y, with .!he~t Code of Practice issoed for the 1lUI"Dll!IM of Cha~ rn' of the
1992 AcCSee also 'thC 'It:v:isCd:Acu Codti"Cif PractiCe i - I)iaclpIiDirY aDd ~-I'rocedureli (2009) at
[4790]. Note also that I 32 of. and Sch 4 to the 2002 never applied to proceedings before the empIoymenl
tribunal ,~a~g to ~ claim:~'. this~. ThoSC provisions h!we DO'?" also been repealed by the 2008 Act as
from 6April2009. . ' . _~:. " __ ',_,. ..., '"'"" ' .

~~:~~~t:tr~.~::~~~~~=:~'l~l~[J,~
, For the ClI'CiimstaDCes io"WhiCb'thc nOrmiil time' lli:riit for presenting ~ainta~ this CIder is extended

for a period of three months, see the Employment ACt 2002 (DiSpute Resoh1Iion)~ 2004, SI2OO4n52.
rcgs' IS and.18 "t~ and,l'V\OQ\ lIJKl.art.7(ba) of,~s Order at [22S8]. Note tbat 2004 Regulations will lapse
(on' 6 April 2(09) 'folloWiiiiL~·;";~peiifOf thefr enabling' authoriij l?Y' ~"EmpIoyment Act 2008, s L For
transitional provisions and savings in relation to the continued'aW~ of the' pre-April 2009 dispute
resolution" procedures.' see",the Empioymclnt:.Act" 2008 (Cominencement No 1, Thansitional Provisions and
S,avings) Order 2008.sr2Q0813_~2,·~e, Pt 1 at [3475Xl.... , .-,,; , :', ' .
: ",Sce H,arvey r<l\). U2. ',:'," .:~..' " , .
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Working Time- Regs'l998

WORKING TIME REGULATIONS 1998

.(SI 1998/1833)

NOTES q
Made: 30JQly 1998. . •. ' ..'" ,. ,. ".i",,"
Authority: European Communities Act 1972~"S 2(2).
Commencement: 1 October 1998.
These Regulations are the domestic implementation of Council Dim:tive931l~on working time

at {3834], and (in' part) Of Cowicil Di:iective 941331EC cin' the proti:ciiOli Of' jiiMing peOple at work
at [3835].'M to the 1993 Council Directive, see nOW CoUilcil DirectiVe 2003J88JEC ,conterp.ing certain
aspects of the or~on.of worlting time at [4090], which conso~ .~ l~~ve ~a
subsequent amending Directive, as from.2 August 2004. ." ,..... .. <.

Conciliation: employment tribunal proceedings' and claims which could be the subject Of emplOYment
tribunal proceedings undcc reg 30 of Ihese ,Regulations are proceedings to which the Employment
TribunalsActl996, s 18 applies; see s 18(1)(ff).oHhatAct,at [975]..

Employment Appeal Tn"bunal: an appeatlies to the Employment~, 'I'riblInal.on any question of
law ansing from any decision of, or in any proceedings before, an employment tribunal under or by virtue
of these Regulations; see the Employment 'llibunals Act 1996, s 21 (IJ(h) at [978]. .

See Harvey A9, BI(B). DII, R, T(A), U2.

ARRANGEMENT OF REGULATIONS

PART I
GENERAL

1 Citation, COnunencemeD1 and extent : :•..:•....•........... [24111
2 Interpretation............•......•................, ;.: [2412]

. PARTIT, . . " .
RIGHfS AND OBLIGATIONS CONcERNING WORKING tIME

3 General........•,.,.,•..•.•.•. ,.,•.•....•.•".,.....•.................:~ ",.,...•...•..•.•,•.•...•" •..,,,;; [2413]
4 Maximum weekly worlrlng time , ,.............•.;•..•...•.•........•.•...............;. [2414]
5 AgreeD18nt to elltclnde the maximum.,.,,,,.:..............................•......•,::•. ~•..;•....•,.;.:•..•.•:.~ i; [241~]
SA ,Maximwn worlting time for young wor1cers :..' ;'..•,.; ; ,;.,.;;,."";,•. ,, , ;[2416]
6 Length Of night work.•.•..•,.,•..•.••.•,., :.,..,,,,,, ,.,....................•..•.•.••.•......•..•;;.;.•...:..•.: ;;. [2417]
6A Night work by young worla::n ,., ~ ,....•.•.,...•...•".,•.,.•...."."." [2418]
7 Health assessment and tlanI:fer of night workers to day work." [2419]
8 Pattern of work ..•.••"",••.•,.,." •.••.•. ,..•,.,.,.,,',.~ [2420]
9 Records :..;.;,: : " ,., ..,....•"•.....,,,,,,, ".,•................ [2421]
10 Daily rest. .....••... ,•....•.•.•..•.•....•....., ",.,., .. ,,,, [24221
11 Weekly rest period ,..•,.."";;. ",.•",..":•.•" ~,,•...~ .•.•, ,.•.•:,[2423]
12 Reat breaks ,.. , ".,."., _........•.•..•.•.•.•..•.......... [2424]
13 Entitlement to IlDDlIlI1leavc :." •..•.;,;,.~';.; ; ;•......•...........•..' :..,..•.:.:: ';.~•.•.•..;:..•,: " [1425]
14 Compensation related to entitlement to leave , , "",.".•.•;;;.•;,.;;;"j,.,•••~•.-••• ,,:,••:~.; [2426]
15 DaleS on which leaw is taken ,.".".., [2427J
I~A Leave during the first year of empIoymCnt ~: :..•..:.•.:••.....•.•.: :.....•,.".""" [2428]
16 Payxnent in respect ofperiodll of leave .....•.........""." ,•..•..•.•.••.•.....•..•...•.•..•.......... [2429]
17 Entitlements under other provisionB "."".",.,,,, :.: : ~'" ~:z~30]

PART m
EXCEPTIONS .

. ,.

" .- ",

',..... :

~~ ~~'=::::::::::~:::::::::::::::::::::::::::::'::::::::::::::::::::::::::::::::::::::::::,:::::::::::::::':::::::::~::::: ~~}
20 Umneasured working time .•.•..•....•.•....................,." ...•.•..•,.,,,, "." •.•.", ,;,~.." •... [2433]

;~ ", ~=x:.~.::::::::::::::::::::::::::::::::::::::::::':'::::::::::::::::.::::::::::::::::::::::::::::::':::::::::::::::::::: ~i:~~
23 Collective aod WOIkfotce agremDents : ; : , : :..,.: ;: ::: ,:.:: ;'" [2436]

i:A "~:::a~.:::::::::::::::~::::::::::::::::::::::::::::::::::::::::::~:::' :~:.:::::::::::~:::~:/:~:~:~:~.::::::::~::::::::: g:~~}
25 Workers in the~ foll::es .•., ; ~. :..: , ;;.;,••:.:,...•.•,.:',.,..: ;..•. [2439}

1487
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[2423]

one uninterrupted-rest period of not' less than 48 hours in each such l4-day period, in
place of the entitlement provided forin'piJragraph (l)~· . , .

t3} Subject to paragrilplr(8). a youogwotk.er is entitled to uestperiod·af not less thll1i48 hours
each seven·day period'dnring~hbeworks for his employer;:; .'" ',. -" '... ", - .

. (4) For the purpose of paragraphs (1) to (3), a seven-day period or (as the'case may be) l~dlly

." shall be taken· to begUr-:-.' ,'..~ . '.'~' -- . . " ..
If (a) at.-suchtimes on such days as may be provided for the purposes of this regulation in a
i:' . "re1evantagreemen.t; or .

(b) where there are no provisions of a releVant agreement which appIy;.at the start of each
week or (as the case may be) every other week.

(5) In a case :where~in accordance.with paragraph (4), 14-day.~~.are to be ~e~to begin
t the stiirt of every other 'week. the fiISt:such ~od applicable.in the case ora particUlar worker
~betakento'be~.:'.. ~." .....-:-,_, ,;' ,';,..:',,'.. :',.' , '.
~, . (a) if the worker's employmeDt began on or before the date on which these Regulations
~'~., ~ome into force., on 5th October. 1998; or . ..' . .
. (b) if the worker's employment begms after the date on which these Regulations come mto
~ force, at the start of the week in which that employment begins.
~. (6) For the puipoSeS of pamgraplis (4) and (5), a week starts 'at midnight betWeen Sunday and
::Mooday. . . '.'

":,,,(7) The minimum rest period to which [a workerlis entitled~paragnph(1) or (2) shall nof
~include any part of a rest period to which the worker is entitled~ regu1a1ion 10(1), except where
itbis is justified by objective or technical reasons or reasons concerning'the orgailizationof work.

(8) The minimum rest period to which a young worker is entitled under paragraph (3)-
(a) may be interropted in the case of activities involving periods of wooUhat are split up

over the day or are of short duration; and .
- . (b)' may be redJ.lced'wheie·this is justified by technical or organization reasons, but not to

less than 36 consecutive hourS. ' ,

~ \lb_rldn_·_g,-1l_m_'_R_,g,-'_1_99_8_"_",...:g_1_3 [24_25]_

iis··(b)

~.

[2424]

,~12 Rest breaks
"::::::(1)'"'' W1iere [a':WorJ;er'sj' daily ~king time'is m~re trum six 1i~, he'is ~'to'a rest break.

(2) The details of the rest· break. to which' [a worker] .is entitled urider paragraph (1), including
;its duration and the tenns on which it·is ·gtanted, shall be in acc6rdanceWidr any provisions for the
~P.UIPosesof this.regulation which are. contained in a eo~.tive agreement or,a-workforce agreement.

(3) Subject to the provisions of any applicable collective agreement or worIi::fdrCe agreemeil:t;
'tAt re.st,~ak'pro~ for in··pttagraph (lHs an uninterrupted·period.of not-less than 20 minutes,
'and the worker is entitled to spend it away from hi,s' workstatipn' if he has OJ;1C.

: ,d4L ,Where: a young.worker's daily working' time ,is, more ,than four and a half hours, he is
,Wtitled to· a rest,~ of ,at.least..30 minutes,. which shall ,be consecutive if possible, lJ,D.d he is
,~ti~d-, ~o spend it away from.bis wlXkstation if he has one. ;

(5) If, on any day, a young worker is employed by more than oDe employer, bisdaily wOrking
'~'shallbedetennined for the PurPose of paragraph (4) by aggregating the number of hours
worked by him for each employer. .

NOTES.. , .'" ,.'. .' ,. ,""". " '.. ','
• Paras (1), (2):' words ~ sq~ br8cfet5 sUbStituted, by' the Working Thne~t) Regulations 2002,

,SI 2001J3128, regs2,'13: . . . - , .. ' ,.' . . .
.;,;.=:;;::;::.:~C-- .... ..' . '
1. ,,'" '.' !" ';' " .• ' .' I·.'
13 'Entitlement to annual1eave
i:,[(1) ".Subject to paragraph (5),.a worker"is entitled to, Jour weekJ'''annual leave in each
leave year.] '.~,.'

'(2)" ...
(3) A womr's leave year, for the purposes of this regulation, begins-

(a) on such date during the calendar year as may be provided for in a relevant agreeme,nt; or
(b) where there.are no provisions of a relevant agreement which apply-, .'

(i) if the worlrer'& employment began on or before 1st October 1998;. on that date and
each subsequent anniversary of that date; or
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STATUTORY INSTRUMENTS

2002 No. 2125

MERCHANT SHIPPING

The Merchant Shipping (Hours ofWork)
Regulations 2002

Made -

Laid before Parliament

Coming into force -

13th August 2002

14th August 2002

7th September 2002

Whereas the Secretary of State is a Minister designated for the purposes ofsection 2(2) of the
European Communities Act 1972(a) in relation to measures relating to the safety of ships and
the health and safety of persons on them(b) and to the employment of children and young
persons(c):

And whereas, in so far as the following Regulations are made in exercise of the powers
conferred by section 85 of the Merchant Shipping Act 1995(d), the Secretary of State has in
pursuance of section 86(4) of that Act consulted the persons referred to in that subsection:

Now, therefore, the Secretary ofState, in exercise of the powers conferred by the said section
2(2) of the European ComnuUlities Act 1972, and by sections 85(1)(a) and (b), (3), (5) and (7)
and 86(1) and (2) of the Merchant Shipping Act 1995 and ofall other powers enabling him in
that behalf, hereby makes the following Regulations:

Citation and commeoeement

1. These Regulations may be cited as the Merchant Shipping (Hours ofWork) Regulations
2002 and shall come into force on 7th September 2002.

Interpretation

2.-(1) In these RegulatiOn&-
"the Act" means the Merchant Shipping Act 1995;
"collective agreement" means a collective agreement within the meaning ofsection 178 of
the Trade Union and Labour Relations (Consolidation) Act 1992(e), the trade union
parties to which are independent trade unions within the meaning ofsection 5 of that Act;
"company", in relation to a ship, means the owner or any other organisation or person
such as the manager, or the hareboat charterer, who has assumed theresponsibility for the
operation of the ship from the owner;
"complaint" means any information or report submitted by a member of the crew, a
professional body, an association, a trade union or, generally, any person with an interest
in the safety of the ship, including an interest in safety or health hazards to its crew;

(a) 1912 c. 68.
(b) 5.1. 1993/595.
(c) S.T. 19961266.
(d) 1995 c. 21; sections 85 and 86 were Bmaldal. by Ihe Merchant Shipping and MuitimeSecw:ity Act 1997 (c. 28), sectiOIl

8. alld are applied to hoven:raft by virtue of the Hovercraft (Applicatioll ofEaItlmeDts) Order 19119 (5.1. 198911350) 10
Which there Ire amendments not rdevant to theae RC!UlatioDS.

(e) 1992 c. 52.

(DfT12884)
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STATUTORY INSTRUMENTS

2003 No. 3049

MERCHANT SHIPPING
SAFETY

CANAlS AND INLAND WATERWAYS

The Merchant Shipping (Working Time: Inland
WateIWays) Regulations 2003

MadE -

Laid before Parlimnent

Coming into!oTce -

27th November 2003

3rd December 2003

24th Decunber 2003

Whereas the Secretary of State is a Minister deaignated for the purposes ofsection 2(2) of the
European ColllIll1lIrities Act 1972(a) in relation to measures relating to the safety of ships and
the health and safety ofpersons on them(b) and the orgarusation ofworking time(c):

And whereas. in so far as the following Regulations are made in exercise of the powers
conferred by section 85 of the Merchant Shipping Act 1995(d), the Secretary of State has in
pursuance of section 86(4) of that Act consulted the persons referred to in that subsection:

Now, therefore,. the Secmary ofStatc, in exercise ofthe powers conferred on him by the said
section 2(2) oClhe European Communities Act 1972, and by sections 85(1). (3) and (7) and 86( I)
of the Merchant Shipping Act 1995, hereby makes the following Reguiationa:

PART!
GENERAL

Citation BDd Ccmm l:eIIIeIIt

1. These Regulations may be cited as the Merchant Shipping (Working Time: Inland
Waterways) Regulations 2003 and shall come into force on 24th December 2000.

Interpretation

2.-(1) In these Regulations-
"collective agrecmentn means a collective agreement within the meaning ofsection 178 of
the Trade Union and Labour Relations (Consolidation Act 1992(e), the trade union
parties to which arc independent trade unions within the meaniDg ofscction 5 ofthat Act;
"employer", in relation to a worker, means the person by whom the worker is (or, where
the employment has ceased, was) employed;

(0) 19n c. 68.
Cb) S.l. 1!mJS9S.
(c) S.I. 19'7/1174.
(I) 1\l95 c. 11; sectioDs ss and t6 Mre BIllCDded by the Merdtanl Shippin; Il/ld Maritime Securig' Ad 1997 (e:. 28), section

8. Sc:W0iI5 85 and 16am 10 ll00vcn:roll by mm. of tlu: Hown:rafL (Applial.lioa ofEllllc:lracllIlJ Order 1989 (8.1.
1989113SOj, to wbictI Order there are ameallmcats not R1cvant to lhe~ Reau1atioaL

(e) 1992 <:. S2.

IDfT 131851
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STATUTORY INSTRUMENTS

2004 No.1713

MERCHANT SIDPPlNG

The Fishing Vessels (Working Time: Sea-fishermen) Regulations
2004

Mode

Laid before Parliament

Coming into force -

5th July 2004

13th JuJy20fJ4

16th A.ugust 2004

Whereas the Secretary of State is a Minister designated for the purposes of section 2(2) of the
European Conununities Act 1972(a) in relation to measures relating to the safety of ships and the
health and safety ofpersons on them(b) and the organisation ofworking time(c):

And whereas, in so far as the following Regulations are made in exercise afthe powers conferred
by section 85 of the Merchant Shipping Act 1995(d), the Secretary of State has in pursuance of
section 86(4) of that Act consulted the persons referred to in that subsection:

Now, therefore, the SecretaIy of State, in exercise of the powers conferred on him by section 2(2)
of the European Comrmmities Act 1972, and by sections 85(1), (3). (S){a). (6) and (7) and 86(1)
and (2) of the Merchant Shipping Act 1995, hereby makes the following Regulations:

PART 1

GENERAL

Citation and commencement

1. These Regulations may be cited as the Fishing Vessels (Working Time: Sea-fishennen)
Regulations 2004 and shall come into force on 16th August 2004.

Interpretation

2.--(1) In these Regulations-

''the Act" means the Merchant Shipping Act 1995;

(a) 1972 0.68.
Cb) S.l. 1993/595.
(c) S.L 1997/1114
(d) 1995 c.21; sectiOIlS" as am:I 86 wen! amended by the Merchant Shipping and Mllr'itiJnt Security Acl: 1997 (c.28), section 8.

(DtT 133381
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STATUTORY INSTRUMENTS

2004 No. 756

CIVIL AVIATION

The Civil Aviation (Working Time) Regulations 2004

Made -

Laid before Parliament

Coming into force ~

11th March 2004

19th March 2004

13th April 2004

The Secretary of State for Transport, being a Minister designated for the purposes of section
2(2) of the European Communities Act 1972(a) in relation to measures relating to the
organisation of working time(b), in exercise of the powers conferred by that section hereby
makes the following Regulations:

atation and commenc:emeot

1. These Regulations may be cited as the Civil Aviation (Working Time) Regulations 2004
and shall come into force on 13th April 2004.

Scope

2. These Regulations apply to persons employed to act as crew members on board a civil
aircraft flying for the purposes ofpublic transport.

Interpretation

3. In these Regulations-
"the 1974 Act" means the Health and Safety at Work Act 1974(c);
"block fiying time" means the time between an aircraft first moving from its parking place
for the purpose of taking offuntil it comes to rest on its designated parking position with
all its engines stopped;
"the CAA" means the Civil Aviation Authority;
"cabin crew" means a person onboard a civil aircraft, other thanflight crew, who is carried
for the purpose of performing in the interests of the safety of the passengers, duties that
are assigned to him. for that purpose by the operator or the commander of that aircraft;
"calendar year" means the period of 12 months beginning with 1st Januaxy in any year;
"collective agreement" means a collective agreement within the meaning ofsection 178 of
the Trade Union and Labour Relations (Consolidation) Act 1992(d) the trade union
parties to which are independent trade unions within the meaning ofsection 5 of that Act;
"the Commission" means the Health and Safety Commission referred to in section 10(2)
of the 1974 Act;
"crew member" means a person employed to act as a member of the cabin crew or flight
crew on board a civil aircraft by an undertaking established in the United Kingdom;

Cll l!m c. 68.
(b) S.I. 1997/1174.
(c) 1974 c. 37.
(4) 1992 c. 52.

[DIT 13254]

1
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1091 Treaty Establishing the EC

SECTION A: CONSTITUTIONAL MATERIALS

TREATY ESTABLISHING THE EUROPEAN
COMMUNITY (TREATY

OF ROME)
[25 March 1957]

[2002]

GENERAL NOTE
Only those Articles of particular relevance to Employment Law are printed here. These include those

relating to the free movement of persons and the right of establisbmcnt: the legislative powers of the
Community and the powen ofthe Comtof Jusnce. Articles lOOA, 118A and 11gB were added, and Articles
100 and 235 amended, by the Single European Act 1986. Further amendments are made. prospectively,
by the (Maastricht) Treaty on European Union of 7 February 1992-

The Community was originally the European Economic Community but was redesignated the
European Community by the Single European Act. _

References throughout the Treaty to the European Parliament were substituted for references to the
former European Assembly by the Single European Act.

Article 119 prospectively amended by a Protocol to the Trcaly of European Union. The Protocol on
Social Policy and Agreement on Social Policy (the "Social Chapter Protocol" and "Social Chapter'')
adopted at Maastricht are printed below, paras {2064H207S]. For the coming into force of the Treaty and
Protocols see the note to the Treaty, below. .

PART I: PRINCIPLES

ArtIcle 5
Member States shall take all appropriate measures, whether general or particular, to
ensure fulfllment of the obligations arising out of this Treaty or resulting from action
taken by the institutions of the Community. They shall facilitate the achievement of
the Community's tasks.

They shall ahslain from any measure which could jeopardise the attainment of
the objectives of this Treaty. [2001]

'" '" '" * '"
PART 2: FOUNDATIONS OF THE COMMUNfTY

[pART 3: COMMUNITY POUClES]
-~------"-
NOTE

Title prospectively substituted by the Treaty on European Union.

TITLE ill-FREE MOVEMENT OF PERSONS, SERVICES AND CAPITAL
C1!APrER I-WORKERS

Article 48
1 Freedom of movement for workers shall be secured within the Community by the
end of the transitional period at the latest.

2 Such freedom of movement shall entail the abolition of any discrimination
based on nationality between workers of the Member States as regards employment,
remuneration and other conditions of work and employment.

3 It shall entail the right, subject to limitations justified on grounds of public
policy, public security or public health:

MS Page Number 521MS Page Number 62



1949 Treaty of Rome, Article 3

A. CONSTITUTIONAL MATERIALS

[3503]

CONSOLIDATED VERSION OF TIIE TREATY ESTABUSmNG TIIE
EUROpEAN coMMuNITY .
(fHE TREATY OF ROME)

NOTFS
onIy those Articles of particular relevance to employment law are printed here. These include those relating to

!he free movement of persons and the right of establishment; social policy; the legislative powers of the
Community; and the powers of the Court of Justice. _

The Treaty is set out as consolidated by the Treaty ofAmsterdam amending the Treaty on European Union, the
Treaties establishing the European Communities and certain related acts, signed at Amsterdam., 2 October 1997
(OJ C340, 10.11.97, pi), and as subsequently amended by the Treaty ofNice in 2001 (01 C80; 1O.03.2001,p 1;
these amendments came into force on 1 Dcccmber2002).The Treaty of Ams1£rdam and its consequential
renumbering of, and amendments to, these provisiol1ll, came into force on 1 May 1999. Original numbers of
Articles are given in brackets below the new Article number. The Treaty will be further extensively amended if
!he Treaty of Lisbon comes into effect As this is ~dent on ratification by all 'l:7 member states, and
following the rejection of the Treaty by a referendum 1Il Ireland, the prospective amendments have not been
included.

PART ONE
PRINCIPLES

Article 1
(ex Article 1)

By this Treaty, the mOH CONTRACTING PARTIES establish among themselves a EUROPEAN
COMMUNITY.

[3501]

Article 2
(ex Article 2)

The Community shall have as its task. by establishing a common market and an economic and
monetary union and by implementing common policies or activities refened to in Articles 3 and 4,
10 promote throughout the Community a hannonious, balanced and sustainable development of
economic activities, a high level of employment and of social protection, equality between men and
women, sustainable and non-inflati.onary growth, a high degree of competitiveness and convergence
of economic performance, a high level of protection and improvement of the quality of the
environment, the raising of the standard of liVing and quality of life, and economic and social
coheaion and solidarity among Member States.

[3502]

Article 3
(ex Article 3)

1. For the purposes set out in Article 2, the activities of the Community shall include, as
provided in this Treaty and in accordance with the timetable set out therein:

(8) the prohibition, as between Member States, of customs duties and quantitative
restrictions OD the import and export of goods, and of all otbcr measures haVing
equivalent effect; <

(b) a common commercial policy;
(c) an internal mmet characterised by the abolition, as between Member States, of

'obstacles to the free movement of goods. persons, services and capital; ,
(d) measures concerning the entry and movement of persons'as provided for in Title IV;
(e) a common policy in the sphere of agriculture and fisheries;' '- .".
(f) a common'policy in the sphere of transport; , ,
(g) a system ensuring that competition in the internal market is not distorted;, :,'
(h) the approximation of the laws of Member, States" to· .the exteDJ: required. for the

functioning of the,common market;
(i) the promotion ofco-ordination between employment policies of the Member States with

a view to'enhancing their effectiveness by developing a co-ordinaI:edstrategy for
employment; ,

G) a policy in the social sphere comprisin~ a European Social Pond; .
(k:) 'the strengthening of economic and sOClaJ.: cohesion; ,
0) a policy in the spheIe of the environment; ..
(m) the strengthening: of the competitiveness of Community industry;
(n) the promotion of research and technological development;
(0) encouragement for the establishment and development of trans-European networks;
(P) a contribution to the attainment of a high level of health protection;
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Avts jUridique important

3199310104
Council Directive 93/104/EC of 23 November 1993 concerning certain aspects of the
organization of working time

Official Joumal L 307,13/12/1993 P. 0018 - 0024

CQUNOL DIRECTIVE 93jl04jEC of 23 November 1993 concerning certain aspects of the
organization of working time

THE COUNOL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article
118a thereof,

Having regard to the proposal from the Commission(l) ,

In cooperation with the European Parliament(2) ,

Having regard to the opinion of the Economic and Social Committee(3) ,

Whereas Article 118a of the Treaty provides that the Council shall adopt, by means of
directives, minimum requirements for encouraging improvements, especially in the working
environment, to ensure a bettEr level of protection of the safety and health of workers;

Whereas, under the tenns of that Article, those directives are to avoid imposing
administrative, financial and legal constraints in a way which would hold back the creation
and development of small and meclium~sizecl undertakings;

Whereas the provisions of Council DIrective 89/391/EEC of 12 June 1989 on the Introduction
of measures to encourage Improvements in the safety and health of workers at work(4) are
fully applicable to the areas covered by this Directive Without prejudice to more stringent
and/or specific provisions contained therein;

Whereas the Community Charter of the Fundamental Sodal RIghts of Workers, adopted at
the meeting of the European Council held at Strasbourg on 9 December 1989 by the Heads of
State or of Government of 11 Member States, and in particular points 7, first subparagraph, B
and 19, first subparagraph, tI1ereof, declared tI1at:
7, The completion of the internal market must lead to an Improvement in the living and
working conditions of workers In the European community. This process must result from an
approximation of these conditions while the improvement Is being maintained, as regards in
particular the duration and organization of working time and forms of employment other than
openRended contracts, such as fixed-term contracts, part-time working, temporary work and
seasonal work.
8. Every worker in the European Community shall have a right to a weekly rest period and to
annual paid leave, the duration of which must be progressively harmonized in accordance
with national practices.

19. Every worker must enjoy satisfactory health and safety conditions In his working
environment. Appropriate measures must be taken In order to achieve further harmonIzation
of conditions in this area while maintaining the Improvements made.';

Whereas the Improvement of workers' safety, hygiene and health at work is an objective
which should not be subordinated to purely economic considerations;

Whereas this Dlrectlve"1s a practical contribution towards creating the social dImension of the
internal market;

Whereas laying down minimum requirements with regard to the organization of working time
Is likely to Improve the working conditions of workers In the Community;

Whereas, in order to ensure the safety and health of Community workers, the latter must be
granted minimum dailV, weekly and annual periods of rest and adequate breaks; whereas it 15
also necessary In this context to place a maximum limit on weekly working hOUrs;
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L 225/16 Official Journal of the European Communities

COUNCIL DIRECTIVE 98/S9/EC

of 20 July 1.998

on the approximation of the laws of the Metnber States relating to collective
redundancies

128.98

THE COUNCIL OF TIlE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 100 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Parlia­
ment(l),

Having regard to the opinion of the Economic and Social
Committee A,

(1) Whereas for reasons of clarity and rationality
Council Directive 75/129/EEC of 17 February
1975 on the approximation of the laws of the
Member States relating to collective redundan­
cies r> should be consolidated;

(2) Whereas it is important that greater protection
should be afforded to workers in the event of
collective redundancies while taking into account
the need for balanced economic and social devel·
opment within the Community;

(3) Whereas, despite increasing convergence, differ·
ences still remain between the provisions in force
in the' Member States concerning the practical
arrangements and procedures for such redundan­
cies and the measures designed to alleviate the
consequences of redundancy for workers;

(4) Whereas these differences can have a direct effect
on the functioning of the internal market;

(5) Whereas the Council resolution of 21 January 1974
concerning a social action programme (") made
provision for a directive on the appIOJrimation of
Member States' legislation on collective redundan·
cies;

(6) Whereas the Community Charter of the funda­
mental social rights of workers. adopted at the
European Council meeting held in Strasbourg on 9
December 1989 by the Heads of State or Govern·
ment of 11 Member States, states. intef' alia, in
point 7, first paragraph, first sentence, and second
paragraph; in point 17, first paragraph; and in point
18, third indent:

(') OJ C 210, 6. 7. 1998.
e:> OJ C 158, 26. 5. 1997, p. 11.
f') OJ L 48, 22. 2. 1975, p. 23. Directive Bll amended by Dir­

ective 92156/EEC (OJ L 245, 26. 8. 1992, p. 3).
(") OJ C 13, 12. 2. 1974, p. 1.

'7. The completion of the internal market must
lead to an improvement in the living and
working conditions of workers in the Euro­
pean Community (...).

The improvement must cover, where neces­
sary, the development of certain aspects of
employment regulations such as procedures
for collective redundancies and those
regarding bankruptcies.

(...)

17. In.£onnation, consultation and participation for
workers must be developed along appropriate
lines, taking account of the practices in force
in the various Member States.

(...)

18. Such infonnation, consultation and participa­
tion must be implemented in due time, partic­
ularly in the following cases;

f- )

(- )

- in cases of collective redundancy pro­
cedures;

f- ...),;

(7) Whereas this approximation must therefore be
promoted while the improvement is being main­
tained within the meaning of Article 117 of the
Treaty;

(8) Whereas, in order to calculate the number of
redundancies provided for in the definition of
collective redundancies within the meaning of this
Directive, other forms of termination of employ­
ment contracts on the initiative of the employer
should be equated to redundancies, provided that
there are at least five redundancies;

(9) Whereas it should be stipulated that this Directive
applies in principle also to collective redundancies
resulting where the establishment's activities are
terminated as a result of a judicial decision;

(10) Whereas the Member States ahould be given the
option of stipulatinB that workers' representatives
may caU on experts on grounds of the technical
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27.1999 . Official Journal of the EUJOpelIn Communities

COUNCIL DIRECTIVE l.9.99/ca/EC

of 21 June 1.999

concerning the Agreement OD the organisation of wotkiag lime of seafaten
concluded by the European Community Shipowners' AAoci.tion (BCSA) and the

Federation of Tranaport Workers' Unions in the European Union (FST)

L 167/33

TIlE COUNCIL OP THE EUROPEAN UNION,

Having regard to the Treaty establiahing the European
Community, and, in panicular Article 139(2) thereof,

Having regard to the proposal from thlt: Commission,

Whereas:

(I) following the eDlty into fon:e of the Treaty of
Amsterdam., the provisions nf the .Ageement on
social policy annexed to the Protocol 14 on social
policy, annexed to the Treaty establishing the
European Community, as amended by the Treaty
of Maastricht, have been incorporated into Articles
136 to 139 of the Treaty establishing the European
Community;

(2j management and labour ("the social partnelSJ, may
in accordance with .Article 139(2) of the Treaty,
request jointly that 'lfl:Cments lit Community level
be implemented by a Council decision On a
propotlal from the Commissioo;

(3) the Council adopted Din:clive 5l31I04IEC of 23
Newember 151'3 concerninJ certain upectI of the
orpnilation of working time (I~ whereu lea tno..
port wu one of the RdDnI of acti:rity excluded
&om the scope of that Directive;

(4) account .hould be tUcn of the relevant Conven­
tions of the Intemationl! Labour Orpaintion with
re,.rd to the orpniladon of working time,
including in particular thole relstiaA: to the houd
of work of lufuen;

Commission of their desire to enter inlD nego­
tiwons in 1ICCOro.nce with Article 4 of the Agree­
ment on social policy;

(B) the $aid organiSlltions concluded, on 30 September
1998, an Agreement on th.e working lime of
seafuers; th.is Agreement contains a joint request to
the Commission ID implement the Agreement by a
Council det.ision OD a proposal from the Commis­
sion, in ICcordance Yith Article 4(2) of lhe Agree­
men[ on social polil.y,

(9) the Council, in ils resolution of 6 December 1m
on certain aspects for a European Uoion social
poliqr. I contnbution to economic and social
cCJRVCI&CtlCC in the.Union r> ukedmanagement
and t.bow: to make use of the opportunitiea for
concluding apements, since lhey are dose to
sociI! ~ality and to social problems;

(10) the~Dt applia to leafuen on board every
leagoiq lbip, whether publicly or privately owned,
which iI reptaed in the territory of any Member
State and iI ordirw:ily eagapd in commerdal
maritime opemtiolJl;

(11) the proper iMrzumerIt for implementing the
Apeement is I DiJecthre within the meaning of
Article 2M of the Treaty; It therefore binda the
Member St:Ita .. tD the reault to be achieved,
whlllt: Iflfting DationaI authorities the choice af
fann and methoda;

(~ the Commission, in aetordmce with Article 3(2) of
the Apement on IOCial policy, h. conrndted
mllllqement and about on the pmlible direction
of Community aetioD with repzd 10 the lmod

and activities excluded from DiteClive 93/1M/EC;

after that contlUltadon the Commission considered
that Community action .. detihble in th.t are..
and once again conauIted manapment lllId labour
at Community level on the nbMaace of the mvil·
.,ed propotal in aa:oniam:e with Article 3(3) of the
llid Agreement;

the. Butopem CommUDity Sbip:nmen' AtIociation
(BCSA) and the Pederation of Traupmt Worken'
Unionl in the Buropeaa Unicm (PS'!') infotmed the

II~

(13)

in lM.'CORIIDc:c with the princlploa of IUblidiarity
and proportionality. Ht our: in Article .~ of dte
Treaty, the objectiYea of this Directive cannot be
sufficiently acbleved by the Member State! and cm
therefore be better ICIM\red by the Commutl.iIy;
thi. DitKtiw doeI DOl SO beyond what it neceaary
for the aullioment of dtOlll objectives;

with rcprd tD termII IIICd in the Agreement which
.ue not tpedficaltJ defiaed therein" thi. Directive
leaeI Member Swe. be to define thole term. io
accordance with natioDIlla. and p"r.ctice; ai it Ihe
<:lie Cor other IOCild policy Directivea using anu_
termI, plOYidina: that thole definitions rapect the
caatmt of the A,rftment;

PlO) L 307, 13.11.1"S, P. 11. (I) 0) C 361. 2111.l"'" po '-
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DIRECTIVE l000/J4fEC OF TIlE EUROPEAN PARLIAMENT AND OF TIlE COUNCIL

of 22 June 2000

amending Council Directive: 93flO4/f.C concerning certain aspects of the organisation of working
time to cover sectors and activities excluded from that Directive

L 195/41

TIlE EUROPEAN PARLIAMENT AND COUNCIL OF THE EURO­
PEAN UNION.

Having regard to the Treaty establishing the European
Community, and in particular Article 137(2) thereof,

Having regard to the proposaJ. from the Commission (I),

Having regard to the opinion of the Economic and Social
Committee (1),

Acting in accordance with the procedure laid down in Article
251 of the Treaty (l), in the light of the joint text approved by
me ConciUation Committee on 3 April 2000,

Whereas:

(1) Article 137 of the Treaty provides thaI: the Community
is to support and comp1ement the activities of the
Member States with a view to improving the working
environment to protect worken' health and safety.
Directives adopted on the basis of thaI: Article are to
avoid imposing administrative, financiaJ. and legal
ooDlltraints in a way which would hold back !he creation
and development of small and medium-sized undertak·
In&,.

(2) Council Directive 93{104fEC of 23 November 1993
concenting certa.ln upects of the organisation of
working time (4) lays down minimum safety and health
requirements for the organisadon of working time, in
respect of period.! of dally rest. breaks. weekly rest.
maximum weekly worldDg time, annual leave and
aspeCt! of night work, shift work and patterns of work.
That Dltectlve should be amended for the following
"""w,

(1) Road. air, sea and rail transport inland waterhys, sea
fisbfng. other work at lea and the actmdes of doctor1 in
training are excluded from the scope of Council
Directive 93!104/EC.

(5) The health and safety of workers should be protected at
the workplace not because they work in a particular
sector or cany out a particular activity, hut because they
are workers.

{6) As reganis .sectoral legislation for mobile workers, a
complementary and parallel approach is needed in the
provisions on transport safety and the health and safety
of the workers concerned.

(7) Account needs to be taken of the specific nature of
activities at sea and of doctors in training.

(8) Proteaion of the health and safety of mobile workers in
the excluded sccton and activities should also be guar­
,n"""-

(9) The exillting provisions concerning annual leave and
health assessments for night work and shift work should
ire exteDded to include mobile workers in the excluded
sectors and activities.

(ID) The existing provisions on working time and rest need
to be adapted for mobile worken in the excluded secton
and acdvIties.

(11) All workers should have adequate rest periods. The
concept of 'rest' must be expressed In units of time,. Le.
In daJll. hours and/or fractions thereof.

(12) A European Agreement in respect of the working liIne
of seafarers hu been put into effect by means of a
Cound1 Directive M. on a proposal from the Commis­
stun, In accordance with ArtIcle 139(2) of the Treaty.
Accordingly. the provIIIons of this Directive should not
apply to scafarm.

(13) In the case of those 'share-flshennen' whQ arc
employees. it Is for Member States to detenniDe,
pursuant to ArtIcle 7 Qf Council Directive 93/104/EC,
the conditions for entitlement to, and grantiDg aft
annual Ieaw, includ:ing the arrangements for payrnmtll.

1') Coundl DinIcdve 1999/61fEC of 21 JIlDt 1999 concemIna !be
~ OD lhe OIJIaniration of worklnR time of .w..a.
eoncludal by the; Eurapan ComDnUlIty Sh~ AuoddIoD
(I!CSA) md the Fedendcm of Tr8lll1ort Workm' Uniolll In !be
Europun UnIcm (FS'O (CJ L 167, 2..1999. p. 33).

the COmmIss:Ion, In its proposal of 20 September 1990.
did not exclude any sectors aDd aeti'ritirs from Council
Directive 93/104/EC, nor did. the European Parliament In
Its Opinion of 20 February 1991 ac.upt such exclusiotls.

~
OJ C 4,3, 17.2.1999, p. 1.
DJ C 138, 18.5.1999, p. H.
OpinlOl'lof the Europell\ PatIIamett of 14~ 199' (OJ C 219,
3It7.1999, p. B1), Council ComaDon~ of 12 JaIy 1999 (DJ
C 249, 1.9.1999, p. 17) UId Dedsioa. of the Iiuropem parliament
of 16 November 1999 (not yeI:~ In !be~ Jownal}.
DecllliOll of !he Eu~ l'ari!amW of 17 May :1000 and Counc.ll
Declsicm of 18 Ma'r 2000.

M DJ L 307, 13.12.an, p. 1&.

(14) Specific standards laid down in other Community~
meDII re1atiDg. for example, to rest periods, workiug
time, ltIIIlualleave and night work for cettain categories
of workers should tab precedence over the pI'09iskm
of Caundl Directive 93(W4/EC as amended by this
Directive.
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COUNCIL DIRECfIVE 21lOO/79{EC

of 27 November 2000

concerning the European Agreement on the Organisation ofWorkiog Time of Moblle Workers in
Civil Aviation concluded by the Association of European Airlines (AEA), the European Transport
Workers' Federation (EfF), the European Cockpit Association (ECA), the European Regions Airline

Association (ERA) and the International Air Carrier Association (!ACA)

(Text with EEA relevauu)

(

THE COUNcrL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 139(2) thereof,

Having regard to the proposal from the Commission,

Whereas:

(1) Management and labour may, in accordance with Article
139(2) of the Treaty, request jointly that agreements
concluded at Community level be implemented by a
Council decision on a proposal from the Commission.

(2) The Council adopted Directive 93/104{EC p> concerning
certain aspects of the organisation of working time. Civil
aviation was one of the sectors and activities excluded
from the scope of that Directive. The European Parlia­
ment and the Council adopted Directive 2000{34{EC
amending Directive 93/104{EC in order to cover sectors
and activities previously excluded.

(3) The Commission, in accordance with Article 138(2} of
the Treaty, has consulted management and labour on
the possible direction of Community action with regard
to the sectors and activities excluded from Directive
93/104/EC.

..4) The Commission, considering after such consultation
that Community action was de!irable, once again
consulted management and labour at Conununity level
on the substance of the envisaged proposal in accord­
ance with Article 138(3) of the Treaty.

(5) The Association of European Airlines (AEA), the Euro­
pean Transport Workers' Federation (ETF), the European
Cockpit Association (ECA), the European Regions
Airline Association (ERA) and the International Air
Camer Association (lACA) have iDfonned the Commis­
sion of their desire to enter into negotiations in accord­
ance with Article 138(4) of the Treaty.

(6) The said organisations concluded, on 22 March 2000, a
European Agreement on the Organisation of Working
Time of Mobile Staff in Civil Aviation.

(7) This Agreement contains ajoint request to the Commis­
sion to implement the Agreement by a Cotmcil decision
on a proposal from the Commission, in accordance with
Article 139(2) of the Treaty.

(I) 01 L 307, 13.12.19!n, p. 1&. Directive as amended by Directive
2000/l4/EC (OJ L 195, 1.8.2000, p. 41). .

(8) This Directive and the Agreement lay down more
specific requirements within the meaning of Article 14
of Directive 93/104{EC as regards the organisation of
working time of mobile staff in civil aviation.

(9) Article 2(7) of Directive 93{104{EC defines mobile
workers as any worker employed as a member of travel­
ling or flying personnel by an undertaking which oper­
ates transport services for passengers or goods by road,
air or inland waterway.

{lO} The proper instrument for implementing the Agreement
is a Directive within the meaning of Article 249 of the
Treaty.

(11) ht view of the highly integrated nature of the civil
aVlabon sector and the conditions of competition
prevailing in it, the objectives of this Directive to protect
workers' health and safety cannot be suffidendy
achieved by the Member States and Community action is
therefore required in accordance with the subsidlarity
prindple laid down in Article 5 of the Treaty. This
Directive does not go beyond what is necessary to
achieve those objectives.

(12) With regard to terms used in the Agreement which are
not specifically defined therein, this Directive leaves
Member States free to defme those terms in accordance
with national law and practice, as is the case for other
social policy Directives using similar tenns, providing
that the said definitions are compatible with the
Agreement.

(Il) nte Commission has drafted its proposal for a Directive,
in accordance with its Communication of 20 May 1998
'Adapting and promoting the social dialogue at
Community level', taking into account the representative
status of the signatory parties and the legality of each
clause of the Agreement. The signatory parties together
have a sufficiently representative status for Hying
personnel employed by an undertaking which operates
transport services for passengers or goods in civil
aviation.

l14) The Commission has drafted its proposal for a Directive
in compliance with Article 137(2) of the Treaty which
provides that directives in the social policy domain 'shall
avoid imposing adminirnative, financial and legal
constraints in a way which would hold back _the
creation and development of small and medium-sized
undertakings'.
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DIRECTIVE 2003188fEC OF THE EUROPEAN PARlIAMENT AND OF THE COUNOL

of 4 November 2003

concerning certain aspects of the organisation ofworking time

THE EUROPEAN PARLIAMENT AND THE COUNCll. OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European Com­
munity, and in particular Article 137(2) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and
Social Committee (I),

Having consulted the Committee of the Regions,

Acting in accordance with the procedure referred to in Article
251 ofthe Treaty (2),

Whereas:

(I) Council Directive 93/104fEC of 23 November 1993,
concerning certain aspects of the organisation of
working time C), which lays down minimum safety and
health requirements for the organisation of working
time, in respect of periods of daily rest, breaks, weekly
rest, maximum weekly working time, annual leave and
aspects of night work, shift work and patterns of work,
has been significantly amended. In order to clarify
matters, a codification of the provisions in question
should be drawn up.

(2) Article 137 of the Treaty provides that the Community
ill to support and complement the activities of the
Member States with a view to improving the working
environment to protect workers' health and safety.
Directives adopted on the basill of that Article are to
avoid imposing administrative, ftnancial and legal
constraints in a way which would hold back the creation
and development of small and medium-sized undertak~

ings.

(3) The provisions of Council Directive 89/391/EEC of 12
June 1989 on the introduction of measures to encourage
improvements in the safety and health of workers at
work (4) remain fully applicable to the areas covered by
this Directive without prejudice to more stringent and/or
specific provisions contained herein.

(4) The improvement of workers' safety, hygiene and health
at work is an objective which should not be subordi-
nated to purely economic considerations. .

r) DJ C 61. 14.3.2003, p. 123.
f) Opinion of the Europc;an Parliammt of 17 December 2002 (not yet

~b1fshed in the Offu.ial Journal) and Council Decision of 22
seplelllber 2003.

rl DJ L 307, 13.12.1993, p. 18. DiRctive as amended by Directive
2000/34!EC of the European Parliament and of the CouncU (OJ L
195,1.8.2000, p. 41).

(') DJ L 183, 29.6.1989, p. 1.

(5) All workers should have adequate rest periods. The
concept of 'rest' must be expressed in units of time, i.e.
in days, hours and/or fractions thereof. Community
workers must be granted minimum daily, weekly and
annual periods of rest and adequate breaks. h is also
necessary in this context to place a maximum limit on
weekly working hours.

(6) Account should be taken of the principles of the interna­
tional Labour Organisation with regard to the organisa­
tion of working time, including those relating to night
wod,-

(7) Research has shown that the human body ill more sensi­
tive at night to environmental disturbances and also to
certain burdensome forms of work organisation and that
long periOds of night work can be detrimental to the
health of workers and can endanger safety at the work­
plare.

(8) There is a need to limit the duration of periods of night
work. including overtime, and to provide for employers
who regularly use night workers to bring this informa­
tion to the attention of the competent authorities if they
so request.

(9) It is important that night workers should be entitled to a
free health assessment prior to their assignment and
thereafter at regular intervals and that whenever possible
they should be transferred to day work for which they
are suited if they suffer from health problems.

(l0) The situation of mght and shift workers requires that the
level of safety and health protection should be adapted
to the nature of their work and that the organisation
and functioning of protection and prevention services
and resources should be efficient.

(11) Speclftc working conditions may have detrimental effects
on the safety and health of workers. The organillation of
work according to a certain pattern must take account
of the general principle of adapting work to the worlrer.

(12) A European Agreement in respect of the working time
of seafarers has been put into effect by means of Council
Directive 1999/63/EC of 21 June 1999 concerning the
Agreement on the organisation of working time of
seafarers concluded by the European Community Ship­
owners' Association (ECSA) and the Federation of Trans­
port Workers' Unions in the European Union (FST) (5)
based on Article 139(2) of the Treaty. Accordingly, the
provisions of this ,Directive should not apply to
seafarers.

(I) OJ L 167, 2.7.1999, p. 33.
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COUNCIL OIREC11VE 2009f"/EC
ofI61'e1>nmy2009

impIemeutiDg die Agrc:c:IIaeIIt coadaded by the European Cow_ilIQnil, ShIpowners' Assodations
(ECSA) ..d the ......... Tnmpott Wor....• __ (ETf) om the Maritime l.obou<

C""""'" 2lI06, ODd am""'" ou..n.. I"'/6J/EC

20.5.2009

mE COUNCIL OF 1HE EUROPEAN UNION,

....... regonI to tb. Treoty -.mng the Europe.n
Community, and in panicular~ 139(2) thereof,

Hawing regard to the proposal Iiom the Commission,

(1) Management and labour, hereinafter referrot to as 'the'
social partners', may, in accordance wiIh Article 139(2)
of the Treaty, request jointly that agrmnems concluded
by them at Community level be implemented by a
Council decision on a proposal from the Commission.

(2) On 23 February 2006, th&: 1DlcmItionalLabour Organis~

atlon adopted the Maritime Labour CoDvendon, 2006,
desirlna to create a Ifnale, cohemI; Inst:rument
embodying as far all poaibie aD up-to-date RaJldards of
existiDg itnemational martdme labour Ccxmntlons and
Recommendations,. as well as the fundamauaJ prlndp1es
to be found in other IIUel'nadonaI labour conventions,

(3) The Commission has consuhecI mazsagement and labour,
In accordance with Artidc 138(2) of the Treaty, on the
advisability of developing the e:dstIng Community llaJuis
by adapting, consolidating or supplementing it in view of
the Maritime Labour Conventioll. 2006.

(4) On 29 September 2006 the European Community Ship­
owners' Associations (ECSA) and the European TJansport
Workel'l' Federation (ETF) Informed the COmmiulon of
their wish to enter into negotiadons in accordance with
""'kk 118(4) of 'M T-,..

(5) On 19 May 2008, the sOd organisations wishing to help
create of a iIobaI level playing field throughout the
marll:lme indUstry, concluded lit Agreemenl on the
MaritIme Labour Conwlll!on, 2006, heR:inafteT referred
to all 'the Agreement'. This Agreemem aad its Annex
contain a Joint request to the Commission to
implement them by a counc:d dedsIon on a proposal
from the Commission, In accordInce with
""'kk 139(2) of'M Treoty.

(6) The Agreement applies to seafarm on board sIUps
registered iD a Member State and/or flying flag of a_sw..

(7) The Agieemem: amends the European Agreement on the
cnganisation of working time of seafarm concluded in
Brussels on 30 September 1998 by the European
Community Shipowners' Associations (ECSA) and the
Federation of Transport WoJkers' Unions in the
European Union (FST).

(8) For the pmpose of Article 249 of the Treaty, the appro­
priate instrument for implementing the Agreement is a-

(9) The Agreement will enter Into force simultaneously with
the Maritime Labour Convention, 2006, and the social
partDen; wish the national measures implementing this
Ditective to enter 1nto force not earlier than on the date
af enlJy Into foue of the said Convention,

(10) For any terms used In the AgteemeDt and whith are not
spedftcaJIy defined themn, this Directive leaves Member
States free to define them In accotdance with national
law and ptaCtice, all Is the cue for other sodaI policy
DIrecdva usiDg sImBar terms, provided that those defi­
nitions respect the amtent of the Agreement.

(11) The Commission has chafted its proposal for a Directive,
in ac:cmdance with its Communlc:atlon of 20 May 1998
on adapting and promoting the soda! dialogue at
CommunIry leveL taking Into account the tepreantative
IIatU5 of the sign8toIy parties and the legality of each
dauIe of the Agleement.

(12) The Member Stales may erttJust management and labour,
at their joint request. with the Implementation of thiI
Dlrecttve. as long as the Member States take an the
neceISU)' steps to ensure that they can at· aD times
guanmee the rcsuhs imposed by this Directive.

(13) The ptoYiaions of this Directive should apply widloul
prejudice to any emtIng CommunJty provisions being
..... opocific md/or granting • hlgOO 1...1of proo.tkm
to seafarers, and in partic:ular those induded in
Commtmity I<pluIoa.
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C52 Holidays with Pay Convention, 1936

Convention concerning Annual Holidays with Pay (Note: Date of coming inlo force: 22:09:1939. The Convention was revised In 1970 by
Convention No. 132. Following the coming into force oftl1ls Convention, Convention No. 52 is no longer open to ratification.)
Conventlon:C052
Place:Geneva
Session of the Conferern:e:20
Dale of adoption:24:06:1936
Subject dassification: Paid Leave
Subject Working Time
see !he ratmcatigns for this Convention

Display the doCtlment in: .Em!!£Il Spanish
Status: Outdated instrument

The General Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the International Labour
Office, and having met in its Twentieth Session on 4 June 1936, and

Having decided upon the adoption of certain proposals with regard to annual holidays
with pay, which is the second ttem on the agenda ofthe Session, and .

Havin9 determined that these proposals shall take the form of an international
Convention,

adopts this twenty-fourth day of June of the year one thousand nine hundred and thirty­
six the following Convention, which may be cited as the Holidays wtth Pay Convention,
1936:

Article 1

1. This Convention applies to all persons employed in any of the following undertakings
or establishments, whether public or private:

(a) undertakings in which articles are manufactured, altered, cleaned, repaired,
ornamented, finished, adapted for sale, broken up or demolished, or in which materials
are transformed, including undertakings engaged in shipbuilding or in the generation,
transformation or transmission of electricity or motive power of any kind;

(b) undertakings engaged wholly or mainly in the construction, reconstruction,
maintenance, repair, alteration or demolttion of anyone or more of the following:

buildings,

railways,

tramways,

airports,

harbours,

docks,

piers,
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C132 Holidays with Pay Convention (Revised), 1970

Convention concerning Annual Holidays with Pay {Re'oIised}, 1970 (Note: Dale of comIng into force: 30:06:1973.)
Conventlon:C132
PIace:Geneva
Session of the Conference:54
Date of adoption:24:06:1970
Subject classification: Paid Leave
Subject Working Time
see the ratffications for!hjs Convention

Display the document in: .EwIl;!l~
StaItls: Other instrument

The General Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the International Labour
Office, and having met in ~s Fifty-fourth Session on 3 June 1970, and

Having decided upon the adoption of certain proposals with regard to holidays with
pay, which is the fourth ~em on the agenda of the session, and

Having determined that these proposals shall take the form of an international
Convention,

adopts this twenty-fourth day of June of the year one thousand nine hundred and
seventy the following Convention, which may be cited as the Holidays with Pay
Convention (Revised), 1970:

Article 1

The provisions of this Convention, in so far as they are not otherwise made effective by
means of collective agreements, arbitration awards, court decisions, statutory wage
fixing machinery, or in such other manner consistent with national practice as may be
appropriate under national cond~ions, shall be given effect by national laws or
regulations.

Articie 2

1. This Convention applies to all employed persons, w~h the exception of seafarers.

2. In so far as necessary, measures may be taken by the competent authority or
through the appropriate machinery in a country, after consultation with the
organisations of employers and workers concerned, where such exist, to exclude from
the application of this Convention limited categories of employed persons in respect of
whose employment special problems of a substantial nature, relating to enforcement or
to legislative or constitutional matters, arise.

3. Each Member which ratifies this Convention shall list in the first report on the
application of the Convention submitted under Article 22 of the Constitution of the
International Labour Organisation any categories which may have been excluded in
pursuance of paragraph 2 of this Article, giving the reasons for such exclusion, and
shall state in subsequent reports the position of its law and practice in respect of the
categories excluded, and the extent to which effect has been given or is proposed to be
given to the Convention in respect of such categories.

Article 3
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[2004]ICR
1083

BamseyvA1bon Engineering (CA)

A Gmrt of Appeal

Bamsey and others v Albon Engineering and Manufacturing plc

[2004] EWCACiv 359

Auld, May andJacob LJJ

E

G

D

2003 Nav 13. 18;
B 2004 March 25

Employment - Working time provisions - Annual leave - Employee contracted to
work 39-hoUT week with overtime if required - Employee's hours averaging
58 per week - Payment for annual leave based on 39-hoUT week - Whether
payment at "rate of a week's pay" - Employment Rights Act I996. 5 234­
Working Time Regulations I998 (SI I998II833). Teg r6 - Council Directive

C 93/r04!EC, art 7

The applicant was contractually required to work 39 hours a week with overtime
of up to nine hours if required. Between 24 December 1999 and 4 January 2000,

while he was on annual leave, the applicant was paid an amount calculated at the rate
of a 39-hour week, although during the n.-week period prior to that he had actually
worked an average of 60 hours a week and generally averaged j 8 hours. He claimed
compensation. alleging breach of regulation 16 of the Working Time Regulations
1998:1: and article 7 of the Working Time Directive 9:YIO¥ECz.. on the ground that
the employers had failed to pay him "at the rate of a week's pay" in respect of each
week of leave. The employment tribunal, dismissing the claim, held that. applying
the definition in section 2.34 of the Employment Rights Act '19963, the applicant's
"normal working hours" were those fixed by the contract of employment, namely
39 hours a week, and that, accordingly, the amount of ·a week's pay" for the
purposes of regulation 16(1) was the amount payable for those hours.. The
Employment Appeal Tribunal dismissed the applicant's appeal.

On appeal by the applicant-
Held, dismissing the appeal, that the purpose of the Working Time Directive was

to encourage a climate of protection for the working environment and the health of
workers, and, while it laid down, in article 7J the principle of entitlement to four
weeks' annual leave, it did not require member states to ensure that workers received

F more pay during their period. of annual leave than they were contractually entitled to
earn; that regulation '16 of the Working Time Regulations I998 incorporated, for
the purpose of determining "a week's pay", not only sections :z.z,1 to 2,2.·4 of the
Employment Rights Act '1996, but also the interpretation of ·normal working hours"
in section 2.34, and, on analysis of sections 1.2.I to 2.1.4 and 1.34, where overtime was
worked, only that which the contract of employment required the employer to
provide and the employee to do counted as ·normal working hours" for the purpose
of calculating "a week's pay"; and that, accordingly, the applicant's leave pay was
to be calcnlated by reference to his contractual hours only for the purposes of
regulation I6(I) (post, paras 3>' 34. 35. 37).

Gib,on v East Riding o(Yo,kshi,e O:>uncil ['0001 ICR 890, CA considered.
Decision ofth. Employment Appeal Tribunal [.003] ICR "'4affirmed.

H
The following cases are referred to in the judgment:

earver v Saudi A,ahian Airlines [I999] ICR 99I, CA
Fox v C W,ight (Farmers) Ltd [I978] ICR98, EAT

.l: W~~::fbTime Regulations ~98. reg 16: see post, para IS.
"'Co . irectivc 93/Io.VEC. art 7: see post, para 17.
~ Employment Rights Aa. 1996, S1.34: see post, para 7.
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488
Bleuse v MBTTransport ltd <EAn

Employment Appeal Tribunal

B1euse V MBT Transport Ltd and another

UKEAT/632 / 06

UKEAT/339/07

[200811CR

A

B
2007 Dec I I; 2I Elias J (President)

Employment - Unfair dismissal - Excluded classes - Work outside Great
Britain - German national working exclusively abroad for UK company ­
Contract providing for resolution of disputes by English law and courts ­
Whether employment tribunal having jurisdiction to hear daims for unfair
dismissal and holiday pay - Claim for breach of contract - Whether time
limit to be extended - Employment Rights Act I996, ss 94(r). 204(r) ­
Working Time Regulations I998 (SI I998lr833J. Teg r(z) - Parliament and
Council Directive 20031881EC. art 7 - Council Regulation (EC) No 4412ooI.
art I9

The claimant, a German national living in Germany, was employed by a
company registered in the United Kingdom. He worked solely in mainland Europe
and never in Great Britain. Clause X7 of his contract provided that it was governed
by English law and that English courts had exclusive jurisdiction over any disputes.
He resigned and made claims of unfair constructive dismissal, breach of contract,
unlawful deduction ofwages and for holiday pay. His advisers presented the claims a
month outside the prescribed three-month time limit, and at a pre-hearing review of
the breach of contract claim, which the claimant did not attend and in respect of
which the jurisdiction of the employment tribunal was otherwise conced~d, a
tribunal chairman dismissed the claim, deciding that without an explanation for the
delay she was bound to conclude that it would have been reasonably practicable for
the claim to have been presented in time. A different chairman ~ssed the claims
of unfair dismissal and unlawful deduction of wages, on the ground that ehe
territorial scope of the relevant provisions of the Employment Rights Act I996t did
not extend to the claimant since he was not based in Great Britain, and the claim
for holiday pay, 00 the ground that under regulatioo I(') of the Working Time
Regulations I99 8a. they extendedto Great Britain only.

On appeals by the claimant, relying, inter alia, on Council Regulation
(EC) No 441.00I' giving the English courts.e:xclusive jurisdiction, and on article 7 of
Parliament and Council Directive 2.003/881EC4 providing a right to holiday pay-

Held, (I) allowing the appeal against the dismissal of the breach of contract
claim, that the cost to the claimant of appearing before the tribunal to give what was
apparently uncontested evidence would have been disproportionate to the matter at
issue, and the tribunal chairman ought not to have held it against him. that he did not
give oral evidencei that, given the difficulties facing the claimant, who did not speak
English and was away from home much of the time, he had not acted unreasonably in
relying on his advisers and had acted speedily when initiating the claim; but that there
was an issue as to whether his advisers might have acted unreasonably and whether
he was bound by their actions, and that issue would be remitted to a different tribunal
for consideration (post, paras I']-I 9).

~ EmploymentR.ightsAc:t I996, s 94(1): see post, para 36.
S .z.04(X): see post, para 37.
iL WorkinR:TIme RegulatiODS x99B,reg 1{.z.): see post, para.2.8.
3 CouncilRcgulation (EC) No .44/.2.001, arts 18, 19: see post,~ 48•
.. Parliament and Cotincil Directive .z.OO3/881EC, art 7(X}: Member states shall take the

measures necessary to ensure thateveryworker is entitled to paid annual leave . . .•.
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A

[2006J ICR
1227

British Airways plc v Noble (CA)

Court ofAppeal

British Airways plc v Noble and another

[~0061EWCACiv 537

2.006 March 8,.9;
B MaY9

Mummery, $cott Baker LJJ and Sir Charles Manrell

C

D

E

F

c

H

Employment - Working time provisions - Paid annual leave - Employees
contracted to work shifts ofvarying length within six-monthly Toster - Shift pay
calculated in accordance with collective agreements - Calculation of weekly
amount involving payment fOT 48 working weeks being spread over F. weeks­
Resulting sum paid whether employee working or on holiday - Whether
underpayment of 'hift element of pay for statutory holiday period ­
Employment Rights Act 1996, 5 222 - Working Time Regulations I998
(SI I9981z8n), reg I6(I)

The claimants brought complaints, in specimen cases, alleging that they were
underpaid in respect of their four-week statutory period of holiday, because the
employer's method of calculating shift payments produced a figure inconsistent with
regulation 16 of the Working Time Regulations 19981 and section 222 of the
Employment Rights Act 19961.. The claimants worked a variety of shifts on a six­
monthly roster and, in addition to their basic pay, received a sum for shift work
which varied depending on the shift worked. Such arrangements had been negotiated
in collective agreements and incorporated in employees' contracts of employment.
Calculation of shift pay involved taking the appropriate weekly figure for the relevant
shift, multiplying it by 48, being the number of weeks in a working year, and dividing
by 52., resulting in a weekly figure which was paid for each week covered by the roster
whether the employee worked or was on holiday that particular week.' The
employment tribunal found that the employer had failed to pay the claimants within
the terms of regulation 16 at the rate of "a week's pay in respect of'" their annual
holiday week•• Aa appeal by the employer wa. di.missed by the Employment Appeal
Tribunal on the basis that the application of the 48/52. multiplier resulted in an
underpayment in respect of holiday pay in breach of regulation 16, since payment
throughout the year had been secured by reducing the rate otherwise payable.

On the employer's appeal-
Held, allowing the appeal, that the use of the multiplier, which resulted in the

payments for shift work in 48 weeks being spread over the 51 weeks of the year, was
part of the formula' for calculating shift pay contained in the collective agreements
and incorporated into employees' contracts of employment and did not involve the
employer, in calculating "a week's pay", misapplying the statutory provisions or the
collective agreements; and that, in paying employees the same amount for shift pay
both when they WCle at work and when they were on holiday, the employer had
complied with the requirements of the Working Time Regulations 1998 and with the
policy of the legislation whereby employees should be encouraged to take their
holiday entitlement (pos~ paras 36, 37, 47, 49,51, S3).

Decision of the Employment Appeal Tribunal reversed.

The following case. are referred to in the judgment of Mummery LJ:
MPB Structures LldvMrmro [.004] 1CR430, CtofSes.
Marshall, Clay Products Ltd v Cau/field [.004] EWCA Civ 4'2.; [.004J fCR r50',

CA

I Working Time Rqulations 1998. reg 16(1): see post, para I&(a.)•
.. Employment Rigtiu Aa 1996, s ua.{2.): sec post, para 16(4).
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COURT OF APPEAL (CIVIL DIVISION)
ON APPEAL FROM THE EMPLOYMENT APPEAL TRIBUNAL
HHJ PETER CLARK (1078 & 1657)
HHJ McMULLEN QC (2508)
UKEATIOO95/081RN & UKEATI0433107/dm

Royal Courts ofJustice
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EVANS (applicantlreapoadent) v.
MALLEY ORGANISATION Ill'D tIa First
Busin.... Support lreopondentslappeDanls)

[2OOll] EWCA Civ 1884

100 Ccmm>c..ofemp/<>yment
12C.4 7enns ofempkryment - pay - commistion
UIl Thnns ofemploymaot -1wlUIo;yo aM holidaypay
3000 Health aM BD{ety
._ Wo,*",&, Time~- ri&Ats and

~-........zleooe
4100 Employmmt~7li1>unal

Employment Rilhta Act 1996 aec:tioas: is. 221{l), 22l(J), 221(3). 221(4)
Wc.tiArTime Re,ulatione 1998: rep. 13, 14., 16, 35--:Mr Evans was employed by the appellants as a sales representa-
tive. His contract of employment provided for a basic: annual
88lar,- plus lXlDpJ)jasion OD contrads he was wecesaful in obtain­
me fur his employers. Altho1JP entitlement to commission was
earned with the aclUevement of a successful BB1e, it was not
JlKYable until the new client had paid 25'10 oftbe amtnlcb1al811lD
due to the employera. Usually that oa:urred aiDe DI:ltbs after the
eoui:nlct had been achieved. The CIIIltract ofemploJment further
prorided for holiday pay at the nonnal basic rate.

In March 2000. Mr Evans was 8U8p8D'Md for aDegedly being
part 01 a conspiracy between several members otstaffto leave at
the 8IIme time to work for a compeI;im Whilst. III:I8p8l1ded, be was
paid biB basic salary. His employmmt terminated on 24 March.

Mr EV8DII presented an applicatiDD to an employment tribunal
clainrinl' that the holiday pay due to him under the Working Time
Beplations durinl' his em.ploymerst bad been CIIkolated on the
WIUDI buia. It wu also allepd that the p81ID8Dt made to- him
dartD&' the period otIu. MDJlIUkIa Md heeD. CIl1calated OD the
..... UI'ODIlOUI buia. Both~bid bleD IDIIde at the rate
• Ids buic 1PlDua1 aalary of£10.ooo, whereu 1& Bv... COD-
_thal ..... oboaldhaft _NWrp!wo
.........011 which, be cl-imed, 11,018 a .....

-Tbe Worldnl 'l'lm8~ pmride tbid;. worker is enti·
t1ed to be pUd at t:be rate ofa......~iDnlpBliorachweek
af1eeft to- whichheiR eatit1ed lIIldBrtbeBepletims, the amcRJDt,
or. "week'a pq' blrinI clnenIIiDed iD. .....--with the pzvri­
....of ...221 to224oftbe~BiIhtINL

s.6m 1I21(a) pmrideB thd "'if'_......,... :nlIIl1IIUJN.tian lot
~t in normal workiDK 1Iaun YBr7 with the
lIIDDUIlt ofwork doDa, the lIDIODId- of PIQ' ill the aII1ClI1Dt
..,hXb, ia pqab1e b11be emploJw UOl1er h CCJ:I'.lind; of employ­
-...t. in force tlQ the calcuJatioD. date if the IIJIlP}oyee worb_hlo__.............·

s.ction 221(8) appHea "if'the emploJee" :remuneration for
employment in. DOnIla1 wozkiq boan ••• dou 't'1lJ'7 with the
uacnmt. of work done iD tbB period"'. ad prvridn that '"the
amoant of • w.... plQ' iI the IDDClWl.t of..........tioD. tor the
Il1IDIher olnormal workiDI' hoan in.....Cltwltelf at 'the Il'IlIr­

... baar1)r rate ofremuaeraliall paJ8bIe bJ the employer to the
emp1oyea,- iD reapect ofthe 1aIt 12.......

section 221(4-) ptO't'idu that: -m. thiIi -.ctiort references to
remanen.tioD varying with the IIIIIOImt. of wark done includes
NID1m8I'atIoIl..,bieh may iDc1ade .,. ."....mMjcm or8imilar pay­
..-t ..,hiclhvaries in amoaDt.-

TIooompIo,man.__...........................
did _ va:ry with the amcraDt of'W'Dlk doDt. ad that the aDlOUIIt
ofaweek'I Par tbR'efbn &tUto"d81wwiwdiB~with
LII1(2).O" ..... bul.s, ...............had __
hdecL The tribunal alao fbund tJud there 110 ftideDCe too Iup-
port Kt BvaDiI mmp"tnt that be IbouId ftlCIIiq more than the
bMic rde ofpay d1uiDI the pwJodofbfl: m.

TheBAToD_I&__O" orholi4oy
~ the BAT held t:bat: -rbe amDDDt. ofwodt cIaoe bt the period. of
ilormIl woni:Dc hoor8 did !lOt."t'IlI'J' ID. the __ that.PQmmtwu
DDt baled on the amount of'tlftRk doDa. RdI8r~tof lllDIl­
mIulon ..u bued OQ &la outcome or that work.- HaviDg
aap: IIIld that view. boweveIo the EA.T"O""bJdedtbat ..2:21(4-)hu

The Court olAppMlIuWh
l24.4-,128", S826
The ...pJoym... triInma1 had ..........,oy ........Iuded
that the appJlcant'a reDlUDeration did not VID7 with.
the 8ID01IId 01 work done in normal worJdD« hours
...d that,-.the amount of a week'o _ ....
the purpG8e8 ofholiday entitlement under the Work~
ing Time BapIatioaa fell to be ealcul_ In .........
dance with s.2S1(21) of the Employment Richta Act
and, OIl that ba8Is, cUd not include OOJ'N"i.... paJ'­
meni& In allcnring the appHeant:'. appeal apInst
thet decIaion, the EAT had erred In holdhlc that
&221(4), which pnmdao _ "In thia _OD ""'­
enoes to reDl1II1eIf1ldo~with the IUa01IIlt 01.
work: done Includes remuneration wldch may
include any cmp.tasion or similar paymeat whieh
variee ID BDlOUIlt", hu the effect of overridba&' the
normal of LIIl(8), ao that altlunl&h tile
.~ .tem w.. not payraent h,. nIer-
eDCe to the 1IIIlOIIDt: of work doDe, hi. cue 0IIIIl•
withlaaJll1l1l__aJIllll1laad,--.
hla__feII ...be_ODthe olhla
......... aaraIDp, lnc1ad1DtlllODlllliHloD, tile
relenat 1J...." .. peded.

The nfa-.. to ...."" ....on in ..u1(4) .... DOt
reqain orpendtall contraou ID whloh oompd_on
la a port ol the ..........._ to be plaoed wi_aJIll1(l). The (I) ol
oJII1__ (a)-"'OIlwhetheror_the
~..._odIoDdoeo ..doeo_'0B7_
the __ol_...... 1n llOl'IIlB1 ..orIdaIJhDara.
__ 111(4) _ DOt bear ,,_ tile Iaoue of
.............__wi__(a) .. (I).

What aJlI1(f) MhIooea la to make clear__
.-_doeoln_'0B7withthe_ol
work doGe, MWIJII'...... bontael and IbaIIar pay­
_en. are 1DcIaded. iD the calcalatloD 01 all.

llIIlp10JWa--8ectIoDDUC>JwlaolmpactODthepr! t .......
The appIIoani'8 I'8IIl1IIl8ftltlon varied :DOt with the
Bma_t of work which he did durlDl hie WOJ'IdD.C
_ ....._the_..of_....klnthe_of
00Il1:nlete obMIDed, TIae ezpae88lon -uammt.oIwark
d.oI1fI' eoaId DOt be read. .. yneen1n. that: ........... fJL.
worlr.1IDd that pari of the work which aohlned •
llOIdi....i1Ie__of_-..JtIDCInaeaalnlet
..... '0B7..... the llYthe__ a
dllf_ 00Ilc0pt from the &et of ..orldq. Tbae.....Me1Iptbaa'--ee,.,fulIy topenaade. cIIeat
to lip. .eootraat:...... much work u. na= M_
eM<"''''__ with the eIlent. The emploJrme.t RIIRuud
had OOIleady 00DII1uded, t:herefore, that the pi ,rt
.... fell Aq1IIINIy _ the p.....tal..... of aJIlll(l1)
and .... the appIIe...... hoHday _ had __
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12lIOOJ

[COURT OF APPEAL]

GIBSON v. EAST RIDING OF YORKSHIRE COUNCIL

A

2000 April 19;
June 21

Pill. Brooke and Mummery L.JJ.

Employmenf.-Working lime provisions-Local authority employer-No
contrQctual entitlement to paid annual leave-Failure to implement
Community law 10 provide entitlement-Whether Community law
provision having direct effect-Council Direct;Ye (93/J04IE.C.),
arts. 2. 7

The applicant, a swimming instructor employed by a local
authority. Was paid an hourly rate and had no contractual
entitlement to paid annual leave. In June 1997, after the date by
which member states were required to implement the Working
Time Directive (93/104/E.C.)1 but before the Uoited Kiogdom had
done so, the applicant made a complaint to an industrial tribunal
that by not paying her for annual leave. contrary to article 7 of
the Directive, her employers were making unlawful deductions
from her wages. The tribunal found that, although. as the
employers were an emanation of the sta~ the applicant could
prima facie enforce a right against them under the Directive, its
terms were not sufficiently precise and unconditional to have
direct effect, and it dismissed her claim. The appeal tribunal
allowed the applicant's appeal holding that, on a necessary
examination of the Directive as a whole, its structure was
consistent with its having direct effect in that it was designed to
require member states to confer minimum rights on workers in a
way which could be said to be unconditional. that article 7 was
clear and precise and gave effect to the Directive's purpose, and
that the article had direct effect and varied the applicant's
contractual rights in that, had the Directive been implemeoted
timeously, she would have been entitled to paid annual leave at
the date of her complaint.

On the local authority's appeal:-
Held, allowing the appeal, that, notwithstanding that article 7

or the Working Time Directive (931I041E.C.) provided that the
length of the minimum period or paid annual leave was four
weeks, on an examination of the wider context of the nature,
genenl scheme and wording of the Directive in. respect of the
organisation of working time, the article left unanswered key
questions aft"ecting individual entitlement to aonual leave; that the
concept of "working time" in article 2 was not defined precisely
enough to enable a court to detennine the period an employee
had to have worked berore he was eotitled to the specified period
of annual leave; that, in the absence of sufficient precision in
anicle 7 or by reference to other provisions in the Directive, it was
impermissible to interpret the article as having direct effeet by
rel'erence to national practice or custom in the WOTkplacc; and
tha~ accordingly, the provisions of article 7 or Directive 93/104
did not have direct effect so as to be enforceable by a national
court at the instance of an individual employee (pos~ pp. 895c-o,
896Il-O, 8970-0. 898&-E).

I Council Directive (9311041E.C.), art, 2: see post, pp, 89SH-896A.
Art. 7: see post. p. 893e-o.
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[HOUSE OF LORDS)
(llIIf

A
HAYWARD • AnELLANT

AND

CAMMELL LAIRD SHIPBUILDERS LTD.• REsPoNDENTS

[On appeal from HAYWARD v. CAMMELL LAmo SHlPBUlLDERS LTD.
(No. 2») B

Feb. 15. 16. 17;
May 5

Lord Mackay of Casbfem L.C••
Lord Bridge of Hanvich. Lord Brandon of Oakbrook.

Lord Griffitba BDd Lord Goff of Cbieveley

Discriminlllion, Sex-EqUlll pay-Work of <qUIll wr/ue-Work of
1Ipp/icturJ rurd male comparators of <qUIll wr/ue-Appficant'1 balic C
pGy b /Iran a>mporators-Qther conditioIu """" f••ourabk ID
IIppliaur>-Whelher entitlement ID CDI7Ip/Din of ;".quality in
reIMUm ID lpeci/ic term irrespective of benejilIlUIIiu contnu:t u
• whok-EqUlll Pay Act 1970 (c. (1), I. I(2)(c) (u tunendod by
Sa Discrinrinmion Act 1975 (e. 65), I. B rurd EqUlll Pay
(Amendmenl) RquUuiom 1983 (S.I. 1983 No. 1794). reg. 2(1))

The applicant. a woman. was employed at a sI1ipyard canteen D
as a cook and .... classified as UDSkilled for the purposes of
pay. Sbe claimed under section 1(2)(c) of the Equal Pay Act
1970' lbat .be was doing work of equaJ value to male
comparalolS who were shipyard work... paid at the bigher rate
for stilled tradesmen in lbe yard. FoUowin& an evaluation by an
independent~ under section 2A(1)(b) of the Act, an
industrial tribunal beld tbat tbe applicant'. work was of equal
value 10 lbat of the men. The inihistrial tribunal. at a further E
bearing. rejected the applicant', coalClllion tbat, in conaidering
..hether her contract of employmeDt IIbouId he modified. it ....
suflk:ientlO compare her basic pay BDd overtime rates with that
of the male comparatoR and held tbat without a comparison of
all terms BDd coadition' of employment she DOl entitled 10
a daclaration thal she .hould reoeive a hi rate of f8Y' Tbe
Employment Appeal Tribunal dismissed the applicant. "PI'"Bi F
and, on her appeal. lhe Court of Appeal upheld lbat decision.
The Court of Appeal dismissed tbe ajJj>Iicant', appeal.

On appeal by the app6cant:-
Htld, allowing tbe appeal, tbat on ill true CDIlStruc:tion

section 1(2) of the Act ot 1970 refemd 10 the IpCCific: term or
terms of the coatract of which c:ompIaint bad been made
IIOIW1tbatanding that. when looked at as a whole. the
complainant'. contract may have been no .... fa......able than G
the comparalolS because she ..as entitled 10 other beneftts 10
..bich they weno not entitled; that the upression "term" .... 10
he given ita natural meaning as a diItinct proviaioa or part of
the contract ..hich bad sufficient coateDt for it 10 he compared
with a similar provision or part in other CODtracts; and that,
ao:cordingly, the appIicant's contract coalllined a term as 10 her
basic: pay [n respect of ..bleb ,he .... aatitIed 10 raIief under the H
sectioa BDdthe ease would he remiltad 10 the industrial tribnnal
for determinatioD (post, pp. 900D-G, 9010-0, 903A-I, 9041H1,
9071f-901la).

, EqUal Pay Act 1!1lIJ............. So 1(2)«): sec post. p. II!l9o-L

1988
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Marshalls Clay Products ltd v Caulfield (CA) [2004j1CR

[2.004] EWCACiv 42.2.

Judge, Laws LJJ and Charles J

Court of Appeal

MarshalIs Clay Products Ltd v Caulfield and others

Oarke v Frank Staddon Ltd

2004 Jan 27;
April.8

Employment - Working time provisions - Paid annual leave - Employee's hourly
rate of pay including element of holiday pay - Whether void - Whether
Employment Appeal Tribunal bound Iry Court of Session decision - Working
Time Regulations L998 (SI L998!L833!, reg L6(L!IJ)' - Council Directive
93!Lo4!EC, art 7'

In two unrelated cases employees made claims for payment in respect of their
annual leave entitlement pursuant to regulation 16(1) of the Working Time
Regulations 1998. In the first case the employees' contracts of employment provided
for the payment of an hourly rate increased by a specified amount to include paid
holidays both for normal working and overtime. An employment tribunal held that
the arrangement was a payment which replaced entitlement to take paid leave, in
breach of regulation I3(9)(b). and was therefore void under regulation 35(1). The
employment tribunal in the second case held that the hourly rates of pay in the
applicant's contract of employment included an element in respect of holiday pay
which was not unlawful and which the employer was entitled to set off under
regulation r6(5). On appeal by the employer in the first case and by the employee in
the second case the Employment Appeal Tribunal held that such rolled-up holiday
entitlement was permitted under the Working Time Regulations 1998 if the contract
provided for a basic wage or rate topped up by a specific sum or percentage in respect
of holiday pay, and it allowed. the employer's appeal in the first case and remitted the
second case to the employment tribunal to determine whether the contract satisfied
that condition.

On appeal by the employees in the first case and by the employer in the second
case-

Held, that article 7 of the Working Time Directive 93/to4fEC by its language
imposed no obligation to pay the worker in respect of his leave at the time the leave
was taken, and the positio~ could be no different under any provision contained in
the Working Time Regulations 1998, which had no vires beyond the implementation
of the Directive; that any other view depended on an implicit conclusion that a
contractual provision for "rolled-up" holiday pay made its enjoyment sufficiently
difficult or problematic that it would fall to be treated as repugnant to article 7,
whereas there was no reason why workers generally should not manage rolled-up
holiday pay perfectly sensibly; but that, given that the Court of Session had taken an
opposite view, it could not be said that the point was aete clair, and, accordingly, the
question would be referred to the Court ofJustice for a preliminary ruling (post paras
19,4°,43-47,5°,51).

R (Broadcasting, Entertainment, Cinematographic ad Theatre Union) f)

Secretary of State for Trade and Industry (Case e-L73199) ['OOL] ICR Its', RCJ
distinguished.

1 Working Time Regu1ations :1998,reg 13(9): see post, para :19.
Reg 16{tlls)' see post, pam t9.
Reg 35(Il: sce poat,para :19·
2. Caunci Directive 93/I04!EC, art 7: see post, para 18.
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MPB Structures ltdv Munro (Ct ofSess)

Court of Session

MPB Structures Ltd v Munro

[2004]ICR

A

2003 April I

[2003] ScoteS 90

Lord Cullen (Lord President), Lady Co,grove and
Lord Carloway B

Employment - Working time provisions - Paid annual leave - Employee's hourly
rate of pay including element of holiday pay - Whether void - Whether
employer entitled to set-off- Working Time Regulations I998 (SI I998h833),
regs I3(9)(b), I6(I)(5), 35(II' - Council Directive 93ho4!EC, art 7·

An employment tribunal held that a provision in the applicant employee's
contract of employment, which provided that within the stipulated rate of pay there
was an 8% allowance for holiday pay, was contrary to regulation I3(9)(b) of the
Working Time Regulations I998 and rendered void by regulation 35(r). The
employment tribunal held that it followed that it was not open to the employer to rely
on regulation 16(5) so as to set off the allowance against the applicant's statutory
entitlement. Dismissing an appeal by the employer, the Employment Appeal
Tribtulal held that, although the employment tribunal had erred in deciding that
regulation 13 (9)(b) applied, the relevant provision of the contract did have the eHect
of limiting the effect of the 1998 Regulations and the only way that the provisions of
the Regulations could be met was for holiday pay to be paid as and when the holiday
was taken at the appropriate rate.

On appeal by the employer-
Held, dismissing the appeal, that the intention of the Working Time Regulations

1998 and Directive 93/Io¥EC was that payment for annual leave should be in
association with the taking of that leavej that the arrangement of -rolling up" the
applicant's holiday pay was not in accordance with the uquirements of the
Regulations and the objects of the Directive, since it tended to discourage workers
from taking their holidays when they would otherwise have sought to do so; that
such an arrangement purported to exclude the operation of regulation 16(1),
and was, accordingly, void under regulation 35(1); and that it followed that the
applicant's rate of pay did not to any extent qualify as discharging, pursuant to
regulation I6(4), any liability of the employer in respect of holiday pay under
regulation 16(1) and the applicant's claim in respect of holiday pay remained
unsatisfied (post, paras I3-16).

Decision of the Employment Appeal Ttibunal [IOOI] IRLR 60I aflirmed.

The following cases are refereed to in the judgment:

Gridquest Ltd (trading as Select Employment) v Blackburn [IOOI] EWCA Civ I037;
[IOOI]ICR n06, CA

R (Broadcasting, Entertainment, Cinematographic and Theatre Union) v Secretary
ofState for Trade aud Industry (Case C-I73'99) [IOOI] ICR LI5I; [lOOI] I WLR
13I3; [IOOI] All ER (EC) 6.47; [lOOI] ECR 1-488I, EC]

Sutherland v Network Applitmcs Ltd [IOOI] IRLR n, EAT(Sc)

% Working Timc Regulations x998,reg :1:3(9): sec: post, para 6.
Reg 16(5)' see post, para 7.
ReS H(I)"" post,.1'!'" 8.
:L Directive .93/I04fEC, art 7: see post, para Y3.
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[20091ICR
985

IRC v Ainsworth (HUE»

House of Lords

Revenue and Customs Comrs v Stringer

[2009] UKHL 3I

[On appeal from Inland Revenue Comrs v Ainsworth]

2009 Apri130;
June IO

Lord Hope of Craighead, Lord Rodger of Earlsferry,
Lord Walker ofGestingthorpe,

Lord Brown of Eaton-under-Heywood,
Lord Neuberger ofAbbotsbury

Employment - Working time provisions - Paid annual leave - Employees absent
C from work through sickness - Whether entitled to paid annual leave during

period ofabsence - Whether payment for annual/eave recoverable as un/awful
deduction from wages - Whether "wages'" - Employment Rights Act I996
(e 18), ss 13, 23, 27(I){a) - Working Time Regulations 1998 (SII9981r833),
Tegs I3. I4 (as amended by Working Time (Amendment) Regulations ZOOI
(SI 20DI/3256J, Teg 2), z6. 30

D

E

F

G

H

Five employees who had been absent from work over a long period during which
their entitlement to any pay had been exhausted presented claims under regulation 30
of the Working Time Regulations I99Sr for payment of statutory holiday pay in
respect of an entitlement under regulation 13 or, where the employees' employment
had terminated, regulation 14. One employee also claimed the non-payment of
holiday pay as an unlawful deduction of wages pursuant to sections 13 and 2.3 of the
Employment Rights Act :I99C'. The claims were upheld by employment tribunals,
and the Employment Appeal TribwuU dismissed appeals by the employer. The Court
ofAppeal allowed an appeal by the employer, and, on an appeal bythe employees, the
House of Lords referred. two questions to the European Court ofJustice. The Grand
Chamber having answered those questions in terms favourable to the employees, the
appeals were restored for hearing. It was agreed between the parties that the appeals
should be allowed, the only remaining issue in dispute being, in the case of the one
employee, whether a claim. based on an alleged failure to make payments in respect of
annual leave due under the 1998 Regulations could be brought by way of a claim for
unauthorised deduction from wages under section 2.3 ofthe 1996 Act.

On that issue-
Held, allowing the appeal, that the definition of "wages" in section >7(1) of the

Employment Rights Act 1996 was sufliciendy wide to be capable of referring to a
payment due under Regulations made after the passing of the Act; that claims for
paymentin respectofperiods ofannual leave under regulation 16of theWorkingTime
Regulations 1998 and claims for payment in lieu of leave on termination of
employment under regulation I.4. were claims for "holidaypay"within section 2.7(:rHa)
of the :I996 Act; that, accordingly, the employee had been entitled to complain under
section 2.3 of the Act ofunlawful deduction from wages incontravention ofsection 13 j

and that that conclusion was supported by the Community law principle of

I Working Time Regulations 1:998, reg 1:3(:r), as substituted: -... a worker is entitled to four
weeks' annual leave ineach leaveyear••

Reg :r4: seeposr,~a I3.
Reg :r6(:r): Aworker is entitled to be paid in respect of any period of annual leave to which

he is entitled under regulation 1:3, at the rate of aweek's pay in respect ofeachweek of leave.·
Reg 30: see post,paras I4. :rs.
:L EmploymentRightsAet 1:996, SI3: see post, para 4.
S2.3: see post, para s.
S2.7: see post, para 7.
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A [NATIONAL INDUSTRIAL RELATIONS mUIlT]

S. & U. STORES LTD. Y. WILKES

64S

1974 luly 24 Sir lohn Donaldson (PIesIcIent), Mr. &. Boyfield
BDd Mr. H. Rober1s

B Master and Se""aM-Redundancy-Payment. cD1eulation 0/­
Weekly remuneration plus expensu-Whether upensu part
of "week'. pay "-Contrtu:" of Emplayment Act Im (c. 53),
Sch. 2, pam. 3 (2}-RcdundallC)' Paymenll Act 1!l65 (c. 62),
Sch. I, pam. 5 (I)

The employee, wbo was a manager eamins £31 a week
plus f:1 expenses, was made redundant by his employers. On

C Iii. applicalion for a redundancy payment an industrial tribnoal
includcc1 the employee" weekly expeDllCS in ca1cuIalins his
week'. pay in accordance with paragraph 5 (I) of SchedUle I
to the Redundancy Payments Act 1965' BDd paragrapb 3 (2)
of Sebedule 2 to the Contracts of Employment Aet Im' and
awarded him £399.

On appeal by the employers on the ground tbnt the tribunal
bad erred in including an amount paid by way of expenses in

D the employee" weekly wage:-
Held, allowing the appeal, that in determining the average

weekly rale of mnunen.tion within paragrapb 3 (2) of Schedule
2 to the Contracts of Employment Act 1972 a tribunal ought
to consider wlietber any sum paid to an employee as expenses
represented a profit for the employee and tbat any such .wn
ought to be deemed part of the employee'. nmunen.tion, but
that, sin.. in the present ca.. the tribunal bad indk:ated that

E the f:1 was a _ estimate of the expenses ineurred, it was
not part of the employee" remuneration BDd that, aoeordinBlY,
the reduMancy award ought to be reduced to £324oso.

S. & U. Sto..... LttL v. Lee (1969) I W.L.R. 626, D.e.
not followed.

N. G. Boilly " Co. Ltd. v. Prcddy [1971) I W.L.R. 796,
D.e. followed.

F The foIlowina ...... are referred to in the judsment of the court:
Bailey (N. G.) " Co. LtJI. v. Pnddy (1971) I W.LR. 796; [1971] 3 All

E.R. 225, D.c.
Ba/ham v. Torbay Corporation, Tbe Times, April 25, 1974; Bar Library

Transcript No. 127 of 1974, C.A.
ChapmlUl v. Goon_ and ROItowrack China Chq Co. Ltd. [19731 LC.R.

SO; (1973) 1 W.LR. 1634; [19731 I All E.&. 218, NU.C.
o S. & U. Storc.r LtJI. v. 1.« [1969) I W.LR. 626; [1969) 2 All E.R. 417, D.e.

The followina additional case was cited in aqnment:

SkiRcn v. Esrtwoodr Fray (1966) 2 K.I.R. 183.

APPBAL from an indU8trial tribunal sitting at Binnjngbam.
H The employers, S. & U. Stores Ltd., appealed apiM a decision of the

indultria1 tribuDaI awatding the employee, Michael WiIba, a redWKlanc:y

, Rodundaecy Pa,- Act 1965, Soh. I, ...... '(I): _ pool, pp. 64&l 647•.• eo_ Of BnipIojOhlll Act 1972, Sch. 2, __ 3 (2): see pool, Po 6470-0.
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LCJL _Ion, Y. W..... MaD '" _ c;B.A.1'.)

A do not find it necessary to repeat) that it had not been shown that one or
more relevant employees had not been dismissed

Solicitors: BriDn Tlrompson & Partners; SolidlOl'. Tlrompson
Organ/IQ/ion.

D ~~

[EMPLOYMENT APPEAL TRIIllllW.]

C SECRETARY OF STATE FOR EMPLOYMENT v. HAYNES

1980 Feb. 12, 13

D

E

F

G

SlyDn 1., Mrs. D. Ewilll and
Mr. R. 1. Hooker

Employmml-1!mpIoyVI ilrIo/vency-Debt dw to ompluya­
Dimlw<tl without notice-Holiday credill dw to employ..
during notice period-Whether hoUday credW ,.,t of WUk'1
ptl)'-Whether ......~ from rodtmdGncy jund eqtdvalent
10 thllt rectWuable ~ common law d~rrwzt
Protection Act 1975 (c. 11), I. 64 (1) (3) (b). St:hI. 4, S

Uncle< an~ incotpontod lnID _ WO<kin&
nller for the IJuiJdin8 industry, cmployen pun:hued InnuaI
holiday credit~ ltom a _ent _ with which
theY paid anpIoyier dntiDs their holiday periodr. If an
employee failed to daim his holiday credit at the appropriate
time he 10Ft the _ of the ,lamps. The empIoyec.war
dismissed without nolil:D when the empIoyera _t Into Ilrjul.
datiOIl. He applied to an industrial lribuDal far a cleclatalion
tbat he wu entitlccl ID the valno of holiday ~pr which

· ouabt ID }Ja.. _ pun:hued dntiDs the perI04 of nolil:D to
whicb be wu entitIccI under the eontraCll of I!mpIoJmrnt

· ACt 1912, .. a debt _'by the Sccretaty of State in_·
• &nee witb rection 64 (I) of the Employmeat ProtecIioa Act

1975.' The tribunal found that the IlIDDlIIlt of IIIOIICY for
which the SlCfetrry of StIle .... liable. unclct rection 64 (3) (b)
..... the omnunt an ,employer W01IId be lIeble far iD~
at common law if be dirmiuccl an empla,a~ Iivina
tbe appropriate periocI of notice and, aInce tha amount incInded
frinso beneIIts ruch .. hoUday pay, the employee" application
lucceedccl.

, Employmeat P_OIl A<:t 1915," 64: ...~~ Po 313.....
$cb. 4. para. 3: .. (2) • • • if aD em.ployeii I rwlDUIW"afioa for em.p'loymac iD

normal workina houn • • • does Dot vary with the IIDDaDt of wart ilaoo iD the
period. thr _ of • _', pry rbofI be the _ .... _ js payable by tbe
employer under the contract of employment in fora OIl the caJc:nllflOD date • 0 oM

Sob. 5; para. Z: • (I) If an employee hu Ilormal wortina ......... and if durin.
an, put of thoro normal ......Id.. Iiourr-{o) tbe omploJee la .-dy and ",11iq to

H wqrlt but DO ......k la pruWIed for bill' by bill employer .•• Ibm tbO employer ihall
be Uabla to pr, the 0IIIP1oJoe •..• IUIII not Jaj _ the ......... of reIIllIIIOrIl!oII
for that I1"rt of Dormat _. bours crIcnlatocl at the a_ bonrlY tlte of
remnnoratiOD Ptod- by dioidin•• week', pa, by the DUDlber of Dormal ..mldll'
boun."
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A [COURT OF APPEAL]

TARMAC ROADSTONE HOLDINGS LTD. P. PEACOCK
ANO OrHERs

Mmter and Se"'Gn.r-Redundancy-R~dundGncy paymenll­
CalCldQlion 0/ overtime-ContrdCl,oj employrtllmt lor 40 Irour
week-NatiolUll conditions requiring employee 10 work over­
rime-No obligation on employer ID provide overlime-Em­
playu wOI'king 57 hours-Whether overtime to be disregarded
in calculating ,. normal working hour,"--c01ltracl8 01 Employ­
ment Ael 1963 (c. 49), Seh. 2. pGr•. 1 (I) (2) ,

The applic:ants were employed in the slag industry under
contracts incorporatina the national agreemeut colKiitlons for
that industry. The conditions provided for a normal wortAng
week of 40 bours actual work but tbat all workers" shan work
overtime in accordance: with the demands of the industry during
the Dormal week and/of at weekends:' 'Tbey reBUlarly worked
at least 51 bours and a seven day week. In 1957 they were
made redunda.nt. On their applications to the industrial tribunal
for redundancy payments calculated in accordaace with
Schedule 2. paragrapb I, of tbe Contracts of Employment Act
1963.1 the industrial tribunal inferred from tbe facts tbat when
they were engaged the national 40 hour week agreement was
consensually varied so that they were bound as a matter of
contract to wort a seven day week of 57 boursi and the Uibunal
awarded them redundancy paymenla on that basis. The
National IDduatrial Relations Court upbcld lbe award.

On appeal by the employers:-
Held. aDowi... Ibe appeal, that on tbe proper constrnclio.

of paragraph I (I) and (2) of Schedule 2 to the Act of 1963,
the employees could not have their overtime coated iD tor the
purpose of redundancy payments unless a fixed amount of
overtime had been agreed obllptory on bolb oidea and made
a term of Ibe contract of employmcnl Aceordi.g1y, tbe
•• normal workiDI boun tI were the 40 hours in the national
......"enl and fen wilbin subparagrapb (I) of paragraph I.

Rodptl'h Dorman LoIII (Conlrocting) Lld. v. SUI/on [1972]
I.C.R. 477, N.I.R.e. approved. .

,(rmslrtJIIg Whilwtmh Rolls Lld. v. MWlard [1971] 1 An
B.R. 598, D.e. ""t,ined.

Per CurlOlII. aragraph I (2) applies nnly where the over·
time requirement is obligatory OD both worker aDd employer.

B

c

o

E

F

o

1973 Feb. 26, 27 Lord Oenning M.R., Stamp and James WJ.

1 Conlracts 01 Employmenl Act 1963, Sch. 2, pora. I: "(I! Par Ibe purp....
of this Schedule the CUll "ben the... are nonaalw~ boun IDelude casu where
lhe emplO)'CO 11 catlded to overtime pay wben OIllploWd lor mOR lbaD • _
Dumber 01 bawa 10 a _ or olber priod, and, suhjccl to .be loIlowi.o~ sub·
parapt,ph, in. tbOlO CI.IeI tbat fixed number of hauD (ill tbil p&ralraph referred
to as I the mpnber' of bowl without overtime ') 1hIIl· be tile DOI'IIIaI WOf_1dna hoUR.
(2) 11 in .uob a.... (a) the coDlnCl of cmP~t liDo the number. or lb.
llUDimum number, of houn of em,loyment iD tb' IIld week or other period (wbetber

H or not it also provides far the redUction of that Dumber or minimum number of
boon ill certaiD~), and (6) that number or minimum Dumber of houtl
exceeds the nwn'ber of hours without overtime. tbat Dumber or minimum number of
houn (and not the number 01 bOWl wlthout overtime) shall be tbe normal worklna
boos..."
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Case 326/88

AnkIagemyndigheden
v

Hansen & Sgn liS

(Reference for a preliminary ruling
from the Vestre Landsret)

(Penalties for infringement of Community law­
Strict criminal liability-

Regulation (EEC) No 543/69)

R.ePOrt for the Hearing ~ ~._..................... 2912

Opinion of. Mr Advocate General Van Gerven delivered on 5 December 1989 ..... 2919

Judgment of the Coun, 10 July 1990 ;............... 2930

Summary of the Judgment

1. Member State, - Obligations - Obligation to penalize infringements 0/ Community
14w-Scope
(EEC Treaty, Art. 5)

2. Transport-Road transport-Social pTO'llisiom-Application by the Member
State, - Intr~duction 0/strict criminal liability 0/the employer./Or infringements committed
by his employee, - Whether permissible - Conditions
(Regulation No 543/690/the Cound' Art' 7(2) and 11)

I. Where Community legislation does not
specifically provide any penalty for an
infringement or refers for that purpose to
national laws, regulations IUld admini5~

<rative provisions, Article 5 of the Treaty

requires the Member States to take all
measures necessary. to guarantee the
application and effectiveness of Com­
munity law.

I - 2911
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Case C-14/04

Abdelkader Dellas and Others

v

Premier minist:re and Ministre des Affaires sociales,

du Travail et de la SoHdarite

(Reference for a prelirninary ruling from the COnseil d'£tat (France»

.. ocial policy - Protection of the safety and health of workers - Directive 93/1041
- Concept of 'working time' - Scope - National legislation providing for a

. ceiling more favourable to workers, in particular as regards maximum weekly
rking time - Detennination of working time in certain social establishments ­

.n~all duty where the worker is required to be present at the workplace - Periods
inactivity on the part ofthe worker in the context of such duty - National system

of cak:ulatlon of hours of presence differentiated according
to the intensity of the activity)-

. " .

Opinion of Advo<:ot>! Genenl Ruiz.Jarabo Colomer.deIIveted on 12 July 2005 I· 10256
Judsment of the Court (Second Ownberl, 1 December 2005. • • • . • . I· 10279

1·10253
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CoIman J. WoIker •• Northumberlaud C.C. (Q.B.D.) 1199SI

continue to employ him, but provided no effective help. In so doing it
was, in my judgment, acting unreasonably and therefore in breach of its
duty of care.

I understand it to be accepted that, if there was breach of duty,
damage was caused by that breach. However, in view of the fact that I
have decided this case on the second breakdown alone, it is right to add
that I am satisfied on Ihe evidence that, had the further assistance been
provided to Mr. Walker, his second breakdown would probably not have
occurred. In the event, there will be judgment for the plaintiff on liability
with damages yet to be assessed.

Judgment for plaintiff with costs.
Leave to appeal.

Solicitors: Brian Thompson & Partners, Leeds; Crutes. Newcastle upon
Tyne.

[Reported by MISS SIMONE GREAYES, Barrister)

[COURT OF JUSfICE OF THE EUROPEAN COMMUNrrlES]

FRANCOVlCH v. ITALIAN REPUBLIC
(Case C-6190)

BONIFACI AND OTHERS v. SAME
(Case C-9190)

A

B

C

D

E

199\ Feb. 27;
May 28;
Nov. 19

Prosident O. Due
Presidents of Chambers Sir Gordon SJynn,

R. JoUet, F. A. Sohockweiler,
F. Grevisse and P. J. G. Kapteyn

Judges G. F. Maneini, J. C. Moitinho de Almeida,
G. C. Rodrfguez Iglesia.. M. D1ez de Velasco

and M. Zuleeg
Advocate General J. Mischo

F

Europ«zn Economic Community-Council Directive-ImpIementatiOlt­
Enfort:mrenl against member SIDte-Member slale ;n brmch %bliga­
t;01I to implemmt Directive by prescribed date-Directive confe"ing
righJs on emp/oyeu-W1relher rights eriforceob/e by employee before
PlQtiontd CDUl't-B'hether slate liable to compensate employee for
/os! cowed by foilure to implemenl Directi_OJvncU Direcll..
(80/987/E.E.C). ort. 5'-E.E.C Trenly (Onnd 5179-l1). orl. /89'

Member states were required to implement, by 23 Oetober
1983, Council Directive (80i987/E.E.C.) on the approximation of
the laws of member stales relating to the protection or employees

I Council Directive (BOI987IE.E.C.). art. S: sce post, p. 142A-a.
1 E.E.C. Treat)'. art. 189: ..... A Directive shall be bindiDI. as to the result to be

achieved, upon each member stale to which it is addressed. but shall leave to the national
authorities the choice of form and methods. ... n

G

H
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landeshauptstadt Kiel v jaeger (E<:;J) [200411CR

Court ofJustice of the European Chmmunities A

Landeshauptstadt Kid V Jaeger

(Case C-151!02)

c

2003 Feb 25;
April 8;
Sept 9

President G C Rodriguez Iglesias,
Presidents of Chamb= M Wathelet, R Scbintgen B

and CWATimm.ermans
Judges C Gulmann, D AD Edward, P Jann,

V Skouris, F Macken. N Colneric, 5 van Bahr,
JN Cunha Rodrigues aod A Rosas

Advocate General D Ruiz-Jarabo Colomer

Employment - Working time provisions - Maximum weekly bOUTS - On-call duty
by hospital doctors - Doctors permitted to sleep at hospital during periods of
inactivity - Whether totality of on-call time "'working time'" - Derogations
from minimum daily rest periods - Requirements to be met by compensatory
rest periods - Council Directive 93!Io4/EC. arts 2(I), 3. I7(2)

Part of the work of the claimant, a doctor employed at a hospital in Gennany,
comprised on·call duty, when the claimant was required to stay at the hospital and be
ready to carry out professional tasks as the need arose, with liberty to occupy himself
as he wished, including resting or sleeping in a room at the hospital, at times when
he was not performing professional services. It was provided in German law that
employees were to have a minimwn rest time of I I consecutive hours after the end of
their daily working time, but with derogations; paragraph S(3} of the Law on
working time provided that "reductions in rest time" resulting from time spent by
doctors on medical tasks during, inter alia, on-call duty at ho_spitals was to be made
up at other times. In proceedings in which the claimant maintained that, contrary to
the implication in paragraph 5(3), the entirety of time spent on call was working
time, a preliminary ruling was sought from the Court of Justice on whether
legislation which counted periods of inactivity during on-eall duty, when the
employee was permitted to rest at the workplace, as "rest time'" rather than "working
time" was compatible with Directive 93/Io¥EG':, and on issues of compensatory
rest.

On the reference-
Held, (I) that on-eall duty performed by a doctor where he was required to be

physically present at the hospital was to be regarded as, in its totality, "working time"
for the purposes of Directive 93/Io4, even where the doctor was pennitted to rest
at the workplace during periods when his services were not required; and that,
consequently, the Directive precluded national legislation which classi.fi.ed periods of
inactivity during on-eall duty as rest periods or which made provision for
compensatory rest only in respect of periods during on-eaU duty when the doctor was
attending to professional tasks (post, judgment, paras 68, 69,71,75, operative part,
paras 1 and 2.(i)).

Sindicato de Mediros de Asis'encia Publica (SIMAP) v Conselleria de Sanidad y
Consumo de la Generelidad Valenciana (Case C-303'98) [>ooIJ ICR III6,
EC] applied.

(2.) That to constitute "'equivalent compensating rest periodsD within article 17 of
Directive 93/Io4, rest periods had to be periods of time when the worker was not
subject to any obligation vis-a-vis his employer which could prevent him from
pursuing his own interests freely and without interruption; that, to come within the
derogating provisions in article I7(2.)(2..2.)(c)(i}, a reduction in a daily rest period of

D

E

F

c

H

% Council Directive93l:z:041BC, arts 2., 3. 6, I7: see post, opinion, para 1+
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Case Cl06/89

Marleasing SA
v

La Comercial Internacional de Alimentaci6n SA

(Reference for a preliminary ruling
from the Juzgado di Primera Instancia
e Instrucci6n No 1, Oviedo (Spain»

(Directive 68/151/EEC-Article 11­
Consistent interpretation of national law)

Report for the Hearing_.•_ ;..__ 4136

Opinion of Mr Advocate GenenJ Van Getven delivered on IZJuIy 1900 ~....... 4144

Judgment of the Court~ Chamber), 13 November 1990 4156

Summary of the Judgment

I. MNSHreS aJopkti by thr Communily inslilJllio..- Dirrcti"", -Implementatio.. by
Memlm S_ - N"d Iq ........ thr eJfectio...." ofdirrctioe' - Oblig<Jtiom oJlhe ....lio","<0_
(EEC Treaty, Art. , tmtI Art. 189, third"''''graph)

2. Freedom of mooemenl ftr pmo.. - Fmdom of ellilblislnMrst - eomp....ks - Directi'lH!
6811'1-RuIe, 0 .. ffSII/ity-Exhmuliw li,t of ClUes i.. ts1hich ffSII/ity ca.. •rise- Obli­
,.man on the J"'TIof thr n<Jti* <o"rt nol to IIh ....0;" in othrr ClUes - N.Jli" OIL. _
""""'" ofthr i/kgtdily of. C01I1JNI"'~ objects - CrmcepI ofthr ob,ieas of. comp...,
(Conci/ Direetiw 6811'1, Art 11)

I. The Member StateS' obligation arising
from a directive to acbieYe th& result
envisaged by the direc:live and their duty
under Artide 5 of the Treaty to take.all
appropriate meuures, whether RCIIeraI or
particular, to ensure the fuIlllment of

that obligation, is binding on all the
authorities of Member States includinl:,
for matters within their jurisdiction, die
courts. It foil..... that, in applying
national law, whether the provisions in
question were·adopted before or after the

I .. 4U5
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A

[200SIICR
1307

Pfeifferv Deutsches Rotes Kreuz (EO)

Court ofJustice of the European Communities

2003 May6j
2004 March 9;

April 24;
OctS

B

c

o

E

F

G

H

Pfeiffer and others v Deutsches Rotes Kreuz, Kreisverband
WaldshuteV

President VSkouris,
Presidents of Chamber PJann, C WATimmermans,

C Gulmann, J-p Puissochet and] N Cunha Rodrigues,
Judges R Schintgen, F Macken, N Colneric,

Svon Bahr and K Lenaerts
Advocate General D Ruiz-Jarabo Colomer

Employment - Working time provisions - Exclusion - Emergency ambulance
workers - Whether excluded by exemption for ~pubuc service activities'" or
«road ... tranSport'" - Collective agreement providing for average working
week in excess of maximum weekly hOUTS - Whether consent by workers to
work more than maximum - Council Directive 89/39IIEEC, art 2(2) - Council
Directive 93!Io,yEC. arts I(3). 6. I8(I)(b)(i)

European Community - Council Directive - Implementation - Directive
incorrectly transposed into national law - Provision of Directive sufficiently
precise and unconditional to have direct effect against state - Whether capable
of being relied on against individual - Duty of national court in applying
national law if possible to attain objective of provision - Council Directive
93/r04!EC, art 6(2)

The claimants, who were qualified to provide emergency medical assistance and
patient transport, were or had been employed by the defendant, a section Qf the
German Red Cross which provided emergency medical rescue services. When ail
alert was received, the defendant's staff went in an ambulance to the place where the
sick or injured person was, gave medical assistance, and then usually transported the
patient to hospital. A clause in the claimants' contracts of employment stipulated
that the collective agreement for Red Cross workers, which, inter alia, provided for
an average working week of 49 hours, was applicable. In a dispute over the
lawfulness of the 49-hour working week, in the light of the maximum working week
of 48 hours laid down by article 6(.) of Council Directive 9YIO¥EC' on the
organisation of working time, a number of questions were referred to the. Court of
Jwtice of the European Communities for preliminary ruling. The questions were
(I) whethet the claimants were excluded ftom the scope of Directive 93/x04 by
article 2(2) of Council Directive 89/39IlEEC', whereby the Directive did not apply
"where characteristics peculiar to ... certain specific activities in the civil protection
services inevitably conflict with it", or by article 1<3) of Directive 93/x04, under
which "road ... transport" activities were excluded; (1.) whether, for the purposes of
article I8(I)(b)(i) of Directive 93!I04, which pennitted detogation ftom
article 6(1.) provided, inter alia, that the employee's agreement to work more than a
48-hour week had. been obtained, a reference in the contract of employment to a
collective agreement which agreed to a longer working week could constitute the
necessary consent; and <3) whether article 6 of Directive 93ho4 could be relied on by
individuals before national courts where the state had not properly transposed the
Directive into national law.

I Council Directive 93h:04IEC. art I: see post, judgment, para 6.
Art 6: see post,j~t, para 9.
Ate 18(1)' see post,judgmCnt,pata 'l-
l. Council Directive 8,r39IIEEC, art 2.: see post, judgment, para s.
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R(BECTU) v Trade & IndustrySec (EO) [2001]lCR

Court ofJustice of the European Communities A

Regina (Broadcasting, Entertainment, Cinematographic and
Theatre Union) v Secretary of State for Trade and Industry

(Case C-I73'99)

c

2.000 Dec 7;
2001 Feb 8;

June 26

President of Chamber C Gulmann B
Judges VSkouris, R Schintgen,

N Colneric and JN Cunha Rodrigues
Advocate General ATizzano

Employment - Working time provisions - Paid annuol/eove - Entitlement to paid
annual leave conditional on minimum period of continuous employment ­
Whether contrary to Community law - Working Time Regulations I998
(SI I998h833), reg I317} - Council Directive 93ho¥EC. art71I}

In judicial review proceedings the applicant trade union, whose members worked
in the broadcasting, theatrical and related sectors, challenged the validity of
regulation 13(7) of the Working Time Regulations I99S f

, whereby the entitlement to
paid annual leave conferred by the Regulations did not arise until a worker had been
continuously employed for 13 weeks. The union maintained that, since most of its
members wete engaged on short-term contracts, they were deprived of the annual
leave entitlement even though they were 'in regular employments albeit with
successive employers. The union contended that regulation 13(7) constituted an
incorrect transposition of article 7(1) of Directive 93!:I:04!ECa, which required
member states to ensure that all workers were entitled to at least four weeks' paid
annual leave "in accordance with the conditions for entitlement to, and granting. of,
such leave laid down by national legislation andlor practice".

On a reference to the Court of Justice ror a preliminary ruling on the question
whether regulation 13(7) was compatible with article 7 of Directive 93/104-

Held, that, in the light of the purpose and scheme of Directive 931Io4, the
"conditions" in article 7(1) referred only to the details of arrangements made for the
implementation of the article, and the phrase "in accordance with" those conditions
did not allow member states to make the existence of the right to paid annual leave,
which was a particularly important principle of Community law, subject to
pteconditions; and that, accordingly, a rule that workers were not entitled to paid
annual leave until they had been in I} weeks' continuous employment was not
permitted by article 7 (post, pp II72.A, E, 1I73A-c, II74H-II7SA).

The following cases are referred to in the judgment:

Commission of the European Communities v United Kingdom ofGreat Britain and
Northern Ireland (Case C-I46189) [l99l] ECR (-3533. EC]

United Kingdom of Great Britain and Northern Ireland 11 Council of the European
Union (Case C-84!94) [l997) (CR 443; [l996) ECR (-S755. ECJ

The following additional cases are referred to in the opinion of the Advocate General:
Kirsamm.,-Hack vSidaI(CaseC-I89191) [1993] ECRI-618S.EC]
Sindicato de Mtidicos de Nisrencia Pliblica (SIMAP) v Consell.,la de Sanidad y

Co.sumo de la Gerreralided VaIenciana (Case C-303'98) [ZOOl] (CR IIl6;
[1000J ECR 1-7963. EC]

D

E

F

c

H

I Working Time ~Jations _'I998. reg I' (?): sce post, f n s6A-B.
Rcg 'I6(I): -A worker is entitled to be paid in respect 0 any period of annual leave to which

he is entitled under qulacion 1.1 ••••
:r. Council Dircc:tivc9,!ro4lHC, art?: sce post, p IIS4'.
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Robinson-Steele v RD Retail Services Ltd (ECj)

G>urr ofJustice of the European Communities

[2006]1CR

A

2005 Sept IS;
Dct 27;

2006 March:r6

Robinson-Steele V RD Retail Services Ltd

Clarke V Frank Staddon Ltd

Caulfield and others V Hanson Clay Products Ltd

(Cases C-I3I and 257/°4)

President of Chamber P ]ann,
Judges KSchiemann, N Colneric,

K Lenaens and EJuhasz
Advocate General C Stix-Hackl

Employment - Working time provisions - Paid annual leave - Rolled-up holiday
pay - Whether compatible with Community law - Working Time Regulations
I998 (SI I9981r833J. Teg r6 - Council Directive 93/zo4!EC. art 7

B

c

The hourly or daily pay of the applicant employees in three separate sets of
proceedings was stated to include or incorporate an amount for holiday pay_ On
applications, pursuant to regulation r6 of the Working Time Regulations I9981, for 0
payment for periods of annual leave, references were made to the Court of Justice of
the European Communities for a preliminary rulfng on the question whether "rolled-
up holiday pay" such as thatin issue was consistent with the requirement in article 7 of
the Working Time Directive 93!:Io4!EC:z. that all workers were entitled to paid annual
leave of at least four weeks, and related questions.

On the references-
Held, that article 7(1) of Directive 93!Io4 precluded part of the remuneL'ation E

payable to a worker for work done from being attributed to payment for annual leave
without the worker receiving, in that respect, a payment additional to that for work
done, and it was not permissible for a worker's entitlement in that respect to be
derogated from by contractual arrangement; that article 7 precluded the payment for
minimum annual leave within the meaning of that provision from being made in the
form of part payments staggered over the corresponding annual period of work and
paid together with the remuneration for work done, rather than in the form of a F
payment in respect of a specific period during which the worker actually took leave;
and that, while member states were required to ensur~ that practices incompatible
with article 7 were not continued, that article did not generally preclude sums for
annual leave that, contrary to the Directive, had already been paid in the form of
staggered part payments from being set off against payment for specific leave~

provided that the sums had been paid transparently and comprehensibly, the burden
of proving which was on employers (post, judgment, paras 51, 52., 63, 65-69, C;

operative part).

The following cases are referred to in the judgment:

MPB Strucooes Ltdv Munro ['0041 ICR 430. Ct of Sos.
Merino Game. v Continental Industrias del Gaucho SA (Case C-34210I) ['0051

ICR 1°40; [.004) ECRI-2605. ECJ
R (Broadcasting, Entertainment. Cinematographic and Theatre Union (BECTU)) v H

Secretary of Sttae for Trade and Industry (Case C-I73/99) ['OOIJ ICR "5';
[.OOIJ I WLR 23I3; ['001) ECRI-488 I; ['001] All ER (EG) 647.EC]

:r WO[kin~ Time RcguIations 1",,8, reg r6: see post, opinion, para 5.
:z. Council Directive 9yxo4/EC, art 7: see post, opinion, para 2..
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IRC v Ainsworth (EO)

Court ofJustice of the European Communities

[2009J ICR

A

2007 NOV20;

2008 Jan 24;
2009 Jan 20

Stringer and others v Revenue and Customs Comrs

Case C-52olo6

[On a reference in Inland Revenue Comrs v Ainsworth}

Schultz-Hoff v Deutsche Rentenversicherung Bund

Case e-350106

President V Skouris, Presidents of Chamber P jann,
CWATimmermans, A Rosas, K Lenaerts, A 6 Caoimh,

Judges KSchiemann, JMakacczyk, P Ki1cis. EJuhasz,
G Arestis, E Levits, L Bay Larsen

Advocate General V Trstenjak

Employment - Working time provisions - Paid annual leave - Employee refused
paid annual leave during period ofabsence through sickness - Whether contrary
to Community law - Leave not taken in leave year by reason of illness ­
Whether continuing entitlement to later paid leave or allowance in lieu in event
ofdismissal- Working Time Regulations I998 (SI I998II833J. Tegs I3. I4. I6
(as amended by Working Time (Amendment) Regulations ZOOL (51200113256),
Teg 2) - Parliamentand Cound/ Directive 2oo3188fEG. art7(r)(2)

In the first case, one of five claimant employees, while absent from work on
indefinite sick leave, and in receipt of sick pay, informed her employer that she
wished to take a period of paid annual leave. On the refusal of her request, she
brought proceedings claiming entitlement to paid leave under regulations I3 and I6
of the Working Time R<gulatioos I998', which transposed article 7(I) of the
Working Time Directive 2.003/881ECZ.. Four other employees who were absent on
long-term. sick leave throughout the leave year in the course of which they were
dismissed, not having taken paid annual leave in that year, applied for payments in
lieu. Their requests were refused, and they claimed entidem.ent to the payments
in lieu under regulation I4 of the I998 Regulations, enacted punuant to article 7(2)
of the Directive. In the course of the proceedings, the House of Lords referred to the
Court of Justice for a preliminary ruling the questions whether article 7(I) of
Directive 2003/88 entitled employees to take paid annual leave during a period that
would otherwise be sick leave, and whether article 7{2) imposed any requirements
as to entitlement to or the amount of an allowance in lieu ofpaid annual leave where
the employment relationship was terminated during the leave year during which the
employee was wholly or partially absent on sick leave.

In the second case, the claimant employee was on sick leave from September
2004 until September 2005, when his employment ceased. On his employer's refusal
of his request to take paid annual leave for the year 2.004 as from June 2005, the
claimant brought proceedings for a sum in lieu of pllid leave not taken in 2004 and
2.005. Under German law and the applicable collective agreement, leave that was not
taken by the end of the leave year or a further carry-over period provided for in
certain circumstances, was lost, and the employer contended that the claimant's
entitlement to paid annual leave had been extinguished and consequently his right to

1 Working Time Regulations '1998, arts I3, I4, I6: see post, opinion in Case C-S2.oIo6.
paras 6,9.

:lo Parliament and Chuncil Directive :z.oo3/881Ec, art 7: see post, judgment, para 4.
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443
I.CR. P. '" O. Property Ltd. v. ADea (LA.T.)

fetter in any way the discretion of those who may have to exercise it, we
only suggest that the procedural history here might be thought to provide
powerful grounds for an exercise sympathetic to the position in which,
through no apparent fault of theirs, the applicants now find themselves.

If we are correct in our conclusion that P. & O. cannot be the right
respondent, there is no point in sending the matter back to the industrial
tribunal. We thus allow the appeal and declare that the complaint is not
to proceed further against P. & O.

Appeal allowed

Solicitors: Spaechly Bircham; BriJ1n Lewis & Co., Crawley.

C. N.

[COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES]

UNITED KINGDOM OF GREAT BRITAIN
AND NORTHERN IRELAND v. COUNCIL OF THE

EUROPEAN UNION (SUPPORTED BY KINGDOM OF SPAIN,
COMMISSION OF THE EUROPEAN COMMUNITIES AND

E KINGDOM OF BELGIUM, INTERVENERS)

(Case C-84194)

F

1996 Jan. 16;
March 12;
Nov. 12

President G. C. Rodriguez Iglesi..
Presidents of Chambers G. F. Maneini,

J. C. Moitinho de Almdda, J. L. Murray and L. Sev6n
Judges C. N. Kakouris, P. I. G. Kapteyn, C. Guhnann,

D. A. O. Edward.l.-P. Puissochet, G. Hirsch,
P. Jann and H. Ragaemalm
Advocate General P. Uger

G

H

European Community-Council Directive-Validity-Directive 011

organiuztion of worlciltg time-Whether fOr protection 0/ workers'
health tmd llD/ely-Proper basis/or adopllon 0/Direcli_Whelher
Direcli.. 10 be IIIIII1IIIed wholly or in part-E. C. Trealy, art. liSt>­
COlUlcil Direcli.. (931104IE.C.;, arl. 5

In November 1993 the Council of \be European Union
adopted, under article IISa' ofth. E.C. Treaty, Council Directive

I E.C. Treat)'. art. Ilia: KC post, p. 446P-H.
Art. 100: "'The Councillball. acting unanimously on a proJ'O'sal from lhc Commission

and after coDlultiog the European Parliament and the Economic IJId Social Committee.
issue Directives for the approxlmation of such laws. regulations or administrative provisiOI15
of the member stales as directly affect the establithmcnl or (unctioninl of the comtnOa
market."

Arc lllOa: see post, p. 474F-<l.
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