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1. Appellant

Appelieses fill name. . [MS S. WILLIAMS AND OTHERS
[ Pursuer - [0 Defender
. Salicitor
Name |Thompsons Solicitors
Address  [Congress House: “Telephone uo. {020 7280 0000
. |Great Russell Strest _
lLondon _
Fex oo |020 7637 0000
DX s {35722 BLOOMSBURY'
Posteode  [W]C] 1] B] [3]LIW] | Ref. [VMP/WILLIAMS/AD950458
Email ~ jvictoriaphiilips @thompsons.iaw.co.uk
Howwould you preferus  [7] DX Bimail
to communicate with you? L e [
] Post [} Other ghwse specify)
Is the appellantin receipt -
of prblc fonding/legalai@ « 1] Yoo [4 Ne
If Yes, please give: the cestificatz number
ﬂame’ jMe Jane McNeill QC
Address . |OldSquare Chambers Telephone no. {020 7269 0300
. 10-11 Bedford Row —
; [ondon Fax n. [020 7269 5218
DX so. | 1046LondonChancery Lane
1
Posode ¢ [W[CT1[R] [4]8]V] ]
Eaail | [meneli@oldsquars.co.uk
§
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" Counsel

Mr Michael Ford

< FOkd Square Chambers’
13 Orchard Court

St Augustine's Yard

H _

- [BIs[AL ] [sInlp[ ]

Telephone 5. [0117 830 5100

Fax 0. }om 927 3478

DX no. {78228 Briglo! 1

Iﬁuﬂ@o!_dsq'uare.cq.uk

2. Respondent

BRITISH AIRWAYS PLC

Respondent’s full name
D-.c lm .

@) Respondeat

Address | 1100 New Bridge Street
. |London

| Telephonie ao, lazc 7819 1000

Poswode | [E[ET2IV] [61]A]

Fax 00, [020 79191999

DX no. |233 Chancery Lane

Ref [UME/SCR

e ———

Erail ;
How would you preferus | [7] DX [} Emai

to communticate with you?

P00 Rost [ Other prbare i)

b i, o i i,

Is the mspondent in receipt :
of public fonding/legal sid? : [0 Y [ Mo

If Yes, please give the centificate sumber

o . ————
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~ Counsel

Name |Mr Christopher Jeans QG
Address |11 KBW “Telephone na. |020 7632 8500
11 King’s Bench Waik e
- Lompte Fax oo, [020 7583 9123
; - DX no |LDE 368

Postcode - |E[C]4]Y] [7TE[Q] ]

Emgil |christopher.jeans@11kbw.com

Connsel
Nezme i [Mr Andrew Short
Addecss ef Temple Chambers Telephooe no. |020 7353 8381
' e_-Oum’ ]‘ernple | . —
12L;um;‘:"lc‘::;; Strand Fix nio. {020 7683 1786
. X N - -
DX go. |LDE 351 (Chancsry Lane)

Poscode [WICI2|R} [1]B[A] |

Email ; landrew.shorti@outertemple.com

' 3. Decision being appealed

Name of Court * {COURT OF APPEAL (CIVIL DIVISION)
Names of Judges - 1@,:;;;&@%;:4. Lord Justics Lioyd, Lord Justice Rimer

. Dueofoader/ " T3\ ATR[RY[2][0]0]8]
inteddocator/decision DD MMM Y Y VYVY
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.' 4. Permission to appeal :

3 KpnhtngmmmlppcdemrwAuomplumBd'ymmqm
pc:m:smmwappul.
PART A

Name of Courtgxmmg ]” of Lords
permisgion ,

Date permission granted [0 ]7 11 3 U z‘.|f 2|olo]o]
D MMM Y Y YWY

Conditions on-which . |That notwithstanding the fime Emits imposed by Standing Order | the petition of
Pmshngmnmd; appeaibeiodgedmﬁleRegtsﬁyoﬂheSupmnecwﬂofmvnibdemm ]
' 17 August and no later than 30 September

 PARTB
[ -The sppellant applies 1o the Supreme Court for permission to appesl.
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5. Information about the decision being appealed

of Appesl: Information about the decision being appealed*
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. 6. Grounds of appeal
Please see Annex to this Notice oprpealheaded 'Parnmofsmsurw
of Appeal; Grourxis of Appeal”

‘dane MeNelil QC and Michael Ford

—— pip e 0
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7. Other information about the appeal
pepeminie | [ e g

What order gre you asking the Supreme Court to make?
Omdubmgappuled V) setaside [ ] vary
Onginslorder [ ] setaside [ ] restore 7] vary
Does the appeal raise
Humen Rights Act 19982 [ ] Yes No
Are you seeking » declasation of incompatibiliy?
O Yes No

Are you chullenging an sct.of s public suthority?
[ Yes No

IF you have answered Yes to any of the questions shove please give-details below:

Pages :
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Are you agking the
Supreme Court to:

depart from one of s own - _
decisioiiof fomonemade ; [] Yes [/] No

by the Hoose of Londs?

miake 3 reference to
the Court of

Justice.of the Furopean
- C

mspondmtmquutm

Page &
SC001 N of spest

If Yes, please give details below:

Yo [] No
If Yes, please give details below:

The Appeliants seek a reference to the ECJ only if thelr primary submissions as fo
the proper interpretation of the domestic law provisions in the Civil Aviation (Warking |

Time) Regulations 2004 are rejected. The suggested questions and the grounds for
applying for & reference are sei ouf in an Annex to this Nolice of Appeal headed;

*Details of Request for Reference to the European Court of Justice"

(] Ys [/] Ne

' Iers,plcucgiweda;.ilshdﬁw:

—— AU e e s
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8. Certificate of Service
Either complete this section or atrach a separate certificate

- o 1“Respondmt|2|9|]|S.|E|PI{']2|£I 0]9]
The date on which dhis T WY YV oTY

form was served on the '
2% Respondect [ | Y[ T T W[ T 1]

DDOMMM Y Y YY

1 cerdfy that this dociiment was served on
Baker & McKenzie LLP

by .
VICTORIA PHILLIPS

by the following method
{FAX

mﬂ.m

9. Other relevant information

et (TTaTo[eWE WAL T e[ " VEE AL
AN EREEEEEEER EENN

c.g: [2009) BWCA Giv 95
SRR/ EENEENEERN/REEN
SEEN/EEEREEEREEN EEENE

References to Law lfzmg; {CR 806; [2008] IRLR 491
Reportin whichany |
relevant judpment is |

Subject tmatter  [Employment - working time - paid annwal lsave - Civil Avialion (Working Time)
catchwords for indexing, IRegl.iahons 2004 - Directive QDOBI?QIEC concermg Working Time of Mobile

which is normaﬂcmnparable to pay when warking

Please return your completed form to:
The Supreme Court of the United Kingdom, Parliament Squaze, London SW1P 3BD
DX 157250 Partiament Square 4
Telephonie: 020 7960 1991/1992 Fax: 020 79601501
email: registry@supremecourt.gsi.govuk
wwwsupremecoust.goviok
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IN THE SUPREME COURT OF THE UNITED KINGDOM

ON APPEAL FROM COURT O PEAL (ENGLAND

CA No. A2/2008/0632
120091 EWCA Civ281
BETWEEN: '
BRITISH AIRWAYS PLC
Respondent
-and -
MS S. WILLIAMS AND OTHERS
Appellauts

PARTICULARS OF SECTION 5 OF NOTICE OF APPEAL:
INFORMATION ABOUT THE DECISION BEING APPEALED

Facts

1.  The Appellants are airline pilots employed by the Respondent (“BA”). The lead

2. Pilots at BA, when working normally, are paid basic pay and other allowances
including (i) a flying pay supplement and (ii) the taxable element of an allowance for
time away from base (the “TAFB allowance”). When they take anmual leave, they are
paid only their basic pay. As a result, pilots are paid less when they take holiday than
when they are working nommsily. By way of illustration, in 2006, Ms Williams
received a mean flying pay supplement of £709.16 per month and a mean TAFB
allowance of £86.54 per month. Her holiday pay included neither of these two

constituent elemrents of her normal pay while working,

1 MS Page Number 12



IN THE SUPREME COURT OF THE UNITED KINGDOM
ON APPEAL FROM THE COURT OF APPEAL (ENGLAND)

CA No. A212008/0632
2009) EWCA Civ 281

BETWEEN:
BRITISH AIRWAYS PLC
Respondent
-and -
MS S. WILLIAMS AND OTHERS
Appellants

PARTICULARS OF SECTION 6 OF NOTICE OF APPEAL:
GROUNDS OF APPEAL

1. The Grounds of Appeal below are limited to those upon which the House of Lords
granted Jeave 10 2ppeal,

2. The Appeilmis do not seek to argue that the Aviation Regulations expressly or
impliedly i rate the formula in ss 221-224 of ERA 1996 for the purpose of
calculatirig payment for annual leave. But they submit thet an employment tribunal
(“ET") is able itself to dstmnmewhetherapﬂothasrmwdpaymmtformal
leave which matches the level of pay which he would noymally receive or is
comparsble to his pay while working, in accordance with the decisions of the
Buropean Court of Justice (“ECJ”) in Robinson-Steele v R D Retail Services Lid
[2006] ICR 932 and Stringer'v Commissioners of Inland Revenue [2009] ICR 932
and an ET is able fo award compensation where the level of pay is less than

normal/comparable pay.
3. The decisions of the ECJ in Robinson-Steele and Stringer clearly establish that under

. the Working Time Directive, and hence under the AwatwnAgremm and Directive,
workers must receive their normal pay, or pay which is comparable to pay when

MS Page Number 13



In The Supreme Court of The Wnited Ringdom

ON APPEAL
FROM HER MAJESTY’S COURT OF APPEAL
(CIVIL DIVISION) (ENGLAND)

Appeal No: UKSC 2009/0042

BETWEEN:
BRITISH AIRWAYS PLC
Respondent
-and-
MS SALLY WILLIAMS AND OTHERS
Appellants

STATEMENT OF FACTS AND ISSUES

FACTS

Background

1. The Appellants are all pilots employed by the Respondent (“BA”).
Their terms and conditions of employment are govemed by
collective agreements made between their trade union, the British
Airline Pilots Association (“BALPA™) and BA. Collectively agreed
terms, including terms relating to pay and holiday, are incorporated
into pilots’ individual contracts of employment.

MS Page Number 14



the ECJ under Article 234 of the Treaty Establishing the European

WETE R L

Jane McNeill QC Christopher Jeauns QC

Michael Ford Andrew Short

Counsel for the Appellants Counsel for the Respondent
9
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IN THE SUPREME COURT OF THE
UNITED KINGDPOM

ON APPEAL

FROM HER MAJESTY’S COURT OF
APPEAL

(CIVIL DIVISION) (ENGLAND)
Appeal No: UKSC 2009/0042
BETWEEN:

BRITISH AIRWAYS PLC

Respondent

-and-

MS SALLY WILLIAMS AND
OTHERS

Appellants

STATEMENT OF FACTS AND
ISSUES

BAKER MCKENZIE L1.P
100 New Bridge Street
London
EC4V 6JA

Agents for the Respondent

THOMPSONS SOLICITORS
Congress House
Great Russell Street

London
WCI1B 3L W

Agents for the Appellants
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INTH PREME RT OF THE UNITED KIN M Appeal No.
UKSC/2009/0042

ON APPEAL FROM HER MAJESTY’S COURT OF APPEAL (ENGLAND)

BETWEEN:
BRITISH AIRWAYS PLC
Respondent
-and-
SALLY WILLIAMS AND OTHERS
Appellants
CASE FOR THE APPELLANTS
introduction

1. The Appellants in this case are all pilots employed by the
Respondent {“"BA"). They have presented cases to the employment
tribunal claiming compensation for unpaid holiday pay pursuant to
regulation 18 of the Civil Aviation (Working Time) Regulations 2004 ;::1 10

(“the Aviation Regulations”).

2. The Aviation Regulations apply to “persons employed to act as crew
members on board a civil aircraft flying for the purposes of public
transport” (regulation 2). “Crew members” include members of

both fiight crew and cabin crew (regulation 3) and the outcome of

1
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(4} The amount of the compensation shall be such as the
tribunal considers just and equitable in all the circumstances

having regard to

(a)  the employer’s default in refusing to permit the crew

member to exercise his right; and

(b} any loss sustained by the crew member which is

attributable to the matters complained of”.

5. The Aviation Regulations are the domestic law implementation of Avth
Council Directive 2000/79/EC (“the Aviation Directive”). - In setting et
out the entitlement of crew members to paid holiday, the Aviation
Regulations adopt precisely the same language — “paid annual
feave” - as appears in the European Agreement on the Organisation
of Working Time for Mobile Staff in Civil Aviation ("the Aviation
Agreement”) \;vhich is annexed to and implemented by the Aviation
Directive. The Aviation Agreement and the Aviation Directive will

be referred to in this Case as “the Aviation Agreement and

Directive”.

6. Clause 3 of the Aviation Agreement states: - Auth
Tab 17

“1. Mobile staff in civil aviation are entitled to paid annual leave
of at least four weeks, in accordance with the conditions for
entitlement to, and granting of, such leave loid down by

national legisliation and/or practice.

2. The minimum period of paid annual leave may not be
replaced by an allowance in lieu, except where the

employment relationship is terminated”.

MS Page Number 18



Auth 7. The Aviation Agreement and Directive are part of the European
Tab 13 labour law code on working time, which includes the Working Time
Directive.! Clause 3 of the Aviation Agreement is worded in terms
which are, in all material respects, identical to Article 7 of the
Working Time Directive which confers a right to a minimum of four

weeks’ “paid annual leave” on the majority of workers.

8. The structure of pay packages for flight crew and cabin crew varies
from airline to airline. The Appellant pilots are entitled to basic pay,
Flying Pay Supplement (“FPS”) and various allowances, including a
Time Away from Base allowance (“TAFB”), which is in part taxable
When on annual leave, the Appellants receive only their basic pay.
As the Employment Appeal Tribunal (“EAT”) succinctly put it at
paragraph 1 of its judgment, the result of being paid basic pay only
is that “when [the Appellants] are on annual leave, they are paid

less than when they are working normally”.

9. The principal issue between the parties on this appeal is whether
the payment of basic pay only, without FPS or the taxable element
of TAFB, meets the requirements of regulation 4 of the Aviation E

Regulations.

:p{.ﬁ‘dk 10. The parties agreed a Schedule of Issues before the employment

tribunal and agreed that the first issue to be determined was:

“Whether as a matter of Domestic and Community Law, paid leave
for the purposes of Regulation 4 of the Civil Aviation {(Working Tirme)

Regulations 2004 is to be calculated in accordance with Regulation

1 Directive 93/104/EC of 23 November 1993, now consolidated in Directive
2003/88/EC, without changes to the wording of Article 7
See Statement of Facts and Issues

MS Page Number 19



IN THE SUPREME COURT OF THE UNITED KINGDOM

ON APPEAL FROM HER MAJESTY’'S COURT OF APPEAL
(ENGLAND}

Appeal No. UKSC/2009/0042

BETWEEN:

BRITISH AIRWAYS PLC

-and-

SALLY WILLIAMS AND OTHERS
Appellants

CASE FOR THE APPELLANTS -

THOMPSONS SOLICITORS
Congress House

Great Russell Street

London WCIB 3LW

Agents for the Appellants
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A | No. UKSC/2009/0042
IN THE SUPREME COURT OF THE UNITED KINGDOM
ON APPEAL FROM HER MAJESTY'S COURT OF APPEAL (ENGLAND)

BETWEEN:-
SALLY WILLIAMS AND OTHERS
Appellants
-and -
BRITISH AIRWAYS PLC
Respondent
CASE FOR THE RESPONDENT
INTRODUCTION
1. The issue is short. Do the Respondent's pilots receive:

“paid annual leave of at least four weeks”?

for the purposes of the Civil Aviation Working Time Regulations 2004 (“the

Aviation Regulations™) '?

2. They receive “annual leave of af least four weeks”. This is not in dispute. In fact

they receive considerably more?,

! Authorities, Tab10.

2 Al Heathrow they are contractuaily entitled to 30 days leave a year, plos two “duty free weeks”,
making 44 days in all. At Gatwick they are contractually entitled to 42 days of which they are required
to take 35 days. See “Statement of Facts and Issues” para 10, Such leave is of course additional to the
periods of rest between flights,

MS Page Number 21
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| No. UKS 2
IN THE SUPREME COURT OF THE UNITED KINGDOM

ON APPEAL FROM HER MAJESTY'S COURT OF APPEAL
(ENGLAND)

BETWEEN:-

SALLY WILLIAMS AND OTHER
Appeliants

BRITISH AIRWAYS PLC
Respondent

CASE FOR THE RESPONDENT

Legal Departmeant (HBA 3)
British Airways plc
Waterside

P.O. Box 365
Harmondsworth
Hillingdon

UB7 0GB

&

Baker & McKenzie

100 New Bridge Street
London

EC4V BJA

HO202.18-CJ
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In The Supreme Court of the United Ringdom
ON APPEAL

FROM HER MAJESTY’S COURT OF APPEAL
CIVIL DIVISION (ENGLAND)
Appeal No: UKSC 2009/0042

BETWEEN:
BRITISH AIRWAYS PLC

-and-

MS SALLY WILLIAMS AND OTHERS
Appellants

APPENDIX

BAKER MCKENZIE LLP THOMPSONS SOLICITORS
100 New Bridge Street Congress House
London Great Russell Street
EC4V 6JA London
WCI1B 3LW

Apgents for the Respondent Agents for the Appellants
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I Order of Court of Appeal 03.04.09 1-3
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(Respondent) [2009] EWCA Civ 281 4-29
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/

Her Mayesty ~
Court of Appuii

=3 APR 2009

COURT 63
Appeal No.

A22008/0632

V/ |

FRIDAY 3RD APRIL 2009
IN THE COURT OF APPEAL 11441

ON APPEAL FROM THE EMPLOYMENT APPEAL TRIBUNAL

UKEATO37707TMAA
BEFORE LORD JUSTICE WARD
LORD JUSTICE LLOYD
And LORD JUSTICE RIMER o
on
RETWEEN 5
|
BRITISH AIRWAYS PLC §
APPELLANT
-and -
SALLY WILLIAMS and others
RESPONDENTS

ON READING the Appellant's Notice sealed on the 20th March 2008 filed on
behalf of the Appellant on appeal from the order of The Employment Appeal
Tribunal dated 28th February 2008
ON READING the Respondents’ cross-appeal set out in the Respondent’s
Notice filed on behalf of the Respondents on 4th April 2008 and sealed on 10
April 2008
AND ON HEARING Mr Christopher Jeans QC and Mr Andrew Short of
Counsel on behalf of the Appellant and Miss Jane McNeill QC, Mr Keith Bryant
and Mr Michael Ford on behalf of the Respondents
IT IS ORDERED that
1) the Appeilant’s appesal be allowed;
2) the Respondents’ cross-appeal be dismissed
IT IS DECLARED that the Respondents are unable to establish that the
Appellant was in breach of its obligation under Regulation 4 of the Civil
Aviation (Working Time) Regulations 2004 in paying for leave at the rate of
basic pay;

AND IT IS FURTHER ORDERED that

MS Page Number 26




206

British Airways plc v Williams (CA) [2009] ICR
Court of Appeal A
British Airways plc v Williams and others
[2009] EWCACiv 281
2008 Nov 26, 27; Ward, Lloyd, Rimer L]]
2009 March 19; B
April 3

Employment — Working time provisions — Paid annual leave — Airline workers
receiving supplementary payments additional to basic pay when working —
Whether pay during annual leave to include supplementary allowances — Civil
Aviation (Working Time) Regulations 2004 (SI 2004/756), reg 4 — Council
Directive 93/104/EC, art 7 — Council Directive 2000/79/EC, art 3 c

The claimants, pilots employed by the appellant employers, were paid a basic
salary plus additional amounts designated as “flying time” and “time away from
base” when working, but during periods of annual leave they received the basic pay
without the additional allowances. They made complaints to an employment
tribunal that by paying only the basic pay the employers had refused to permit them
to exercise their right to paid annual leave provided by regulation 4 of the Civil
Aviation {Working Time) Regulations 2004’, which implemented the Aviation
Directive 2000/79/EC?, adopted following a European-wide agreement in 20003 to
make provision for workers in the air transport industry, who had been excluded
from the Working Time Directive 93/104/EC*%. At a pre-hearing review an
employment tribunal decided as a preliminary issue that the claimants’ pay during
periods of annual leave should be calculated in accordance with section 224 of the
Employment Rights Act 1996%. The Employment Appeal Tribunal dismissed an
appeal by the employers, holding that, in the absence of any formula in the
Regulations, the pay of a pilot on annual leave was to be calculated so as to accord
with the pay which article 7 of the Working Time Directive required workers to
receive while on annual leave, which had been interpreted as being remuneration
comparable to that received when working, and, in the case of the claimants, that had
to include the supplements they received in addition to their basic salary when
working.

- On an appeal by the employers and a cross-appeal by the claimants— F

Held, allowing the appeal and dismissing the cross-appeal, that the ordinary
meaning of the pay element in “paid annual leave” in regulation 4 of the Civil
Aviation {Working Time) Regulations 2004 was not pay measured in some way by
reference to the pay that a pilot could expect to earn while working, nor were
sections 221 to 224 of the Employment Rights Act 1996, which had nothing to do
with fixing holiday pay unless specifically adopted and adapted for that purpose,
somehow impliedly incorporated into regulation 4; that, although “paid annual G
leave® in article 7(1) of the Working Time Directive, and in clause 3 of the Aviation
Agreement, required pay which was “normal” or “comparable” to pay earned during

" Civil Aviation (Working Time) Regulations 2004, reg 4: sce post, para 2.4.

Reg 18: see post, para 25.

* Council Directive 2000/79/EC, art 3; see post, para 18,

* Aviation Agreement (2000), cl 3: see post, para 15.

* Council Directive 93/104/EC, art 7: see post, para 11, H

* Employment Rights Act 1998, s 224: “(1} This section zpplies where there are no normal
working hours for the worker working under the centracr in force on the calculation dare.
{2} The amount of a week’s pay is the amount of the worker’s average weekly remuneration in
the period of r2 weeks ending—(a) where the calculation date is the first day of the period of
leave in question, with that period, and (b} otherwise, with the last complete week before the
first day of the period of leave in question.”
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EMPLOYMENT APPEAL TRIBUNAL

Appeal No UKEATA377/07/MAA

THE HONOURABLE MR JUSTICE KEITH
MR C EDWARDS
MR I EZEKIEL

IN THE MATTER of an Appeal under Section 21(1) of the Employment Tribunals Act 1996
from the Judgment of an Employment Tribunal sitting at London South and entered in

the Register on the 11th day of May 2007

BETWEEN:
British Airways Plc Appellant
- and -
Ms S Williams and Others Respondents

UPON HEARING Mr Christopher Jeans one of Her Majesty’s Counsel and Mr Andrew Short
of Connsel on behaif of the Appeilant and Ms Jane McNeill one of Her Majesty's Counsel and
Mr Keith Bryant of Counsel on behalf of the Respondents

AND UPON the matter having been heard on the 22nd and 23% days of November 2007 when
Judgment was reserved and upon the matter coming on for Judgment this day

THE TRIBUNAL ORDERS THAT:
1. The Appeal and the Cross-Appeal be dismissed

2. Annual Ieave pay should be calculated in accordance with sections 221-224 of the
Employment Rights Act 1996

AND UPON the application of the Appellant for leave to appeal to the Court of Appeal

THE TRIBUNAL FURTHER ORDERS that the aforesaid application be granted. This case
has wide ramifications within the industry and very considerable sums of money are involved.
That is a sufficiently compelling reeson for the appeal to be heard, and we give British
Airways permission to appeal pursuant to rule 52.3(6)(b) of the Civil Procedure Rules.
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/THE TRIBUNAL FURTHER DIRECTS that the appeal do be lodged with the Court of
Appeal within 21 days of the seal date of this Order

D AT ED the 28th day of February 2008

TO: British Airways Plc Legal Department for the Appellant
Messrs Simpson Millar Solicitors for the Respondents

The Secretary, Central Office of Employment Tribunals, England & Wales

{Case No0.3311270/06 3314875/06 & Others)
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Appeal No. UKEAT/0377/0T/MAA

EMPLOYMENT APPEAL TRIBUNAL
58 VICTORIA EMBANKMENT, LONDON EC4Y 0DS

At the Tribunal
On 22 and 23 November 2007
Judgment handed down on 28 February 2008

Before

THE HONOURABLE MR JUSTICE KEITH
MR C EDWARDS

MR I EZEKIEL

BRITISH AIRWAYS PLC APPELLANT

MS S WILLIAMS & OTHERS RESPONDENTS

Transcript of Proceedings

JUDGMENT

® Copyright 2007
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Case Number: 3314875/2006

THE EMPLOYMENT THIBUNAL

SITTING AT: _ LONDON SOUTH

BEFORE; . MS M E STACEY
. MEMBERS; MS B C LEVERTON

MR J R GELEIT
BETWEEN |
MrsS A V-{Illlan.m and others Claimant -
AND _ |
Brltlsﬁ Alrways Pl'c Respondent

ON: 15 and 16 March 2007 and 20 March 2007 (in chambers)

For the Claimant: Ms J McNell, QcC
’ Mr K Bryant, Counsel Instructed by Simpson Mifler
Sollcitors

For the Respondent: Mr C Jeans, QC
_ Mr S Jones, Counsel, Instructed by the Hespondant

Legal Department

JUDGMENT ON A PRE-HEARING REVIEW .

Theunanimom]udgmantoftheTrtbunalisthatasamatterofdomesﬁcand
community law, the Claimants' paid. leave for the purposes of Regulation 4 of the
Civil Aviation (Working Time) Regulations 2004 Is to be calculated in accordance

with sections 221-224 Employment Rights Act 1996. -

REASONS

1. This case concems the calculation of statutory holiday pay for pllots at British
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i | AERI " For Court use orily. -
Appellant’s notice _
(All appeals except small claims Appeal Court Ref. No.
track appeals) Date filed

Notes for guidance are available which
will help you complete this form. Please
read them carefully before you complete
each section.

Section 1 Details of the claim or case you are appealing against

Claim or Case no. |UKEAT/O377/07/MAA

Name(s) of the ] Cilaimant(s) Applicant(s) [] Petitioner(s)

BRITISH AIRWAYS PLC
Name(s) of the [ ] Defendant(s) [/] Respondent(s)
MS S WILLIAMS AND OTHERS

Details of the party appealing ('The Appellant’)
Name
ERITISH AIRWAYS PLC

Address (including postcode)

WATERSIDE (HBA3) Tel No. {0208 738 6883
PO BOX 365

' HARMONDSWORTH Fax 0208 738 9962

NGD
Eg;gGB N E-mail |navdeep.decl@ba.com

Details of the Respondent to the appeal
Name

MS S WILLIAMS AND OTHERS

Address (including postcode)

[HAZEL cOTTAGE Tel No. |07967 109011
HASELOR
ALCESTER Fax
WARWICKSHIRE
BL49 6LX

E-mail salwilliams@blinternet.com

Details of additional parties {if any) are attached ‘ [/lYes [ INo

N161 Appellant’s notice (07.06) HMCS
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Respondent's Notice

In the covrT OF APPEAL

Notes for guldance are available which will Appeal Court | 0s /0632 , A
help you completa this form. Please read them |Reference No.
carefully before you complets each section.

For Court use only

o AP DY

Date filed

Section 1 | . Déetails of the claim or__c"c_ise_

Name of court

EMDT.OYMENT APPEAL TRIBUNAL Case or claim numbef [gxgar/0377/07

Name or fite of case or claim |[BRITISH AIRWAYS PLC V SALLY WILLIAMS & OTHERS

in the case or claim, were you the

tick appropriate box)
[x] claimant ] applim_nt O petitioner
0 defendant O respondent [Jother(please specify)

Section 2 Your (respondent's) name and address

BALLY WILLIAMB & OTHERS (PLEASE SEE
Your (respondent's) name ATTACHED SCHEDULE)

Your solicitor's name  gyMPsON MILLAR LLP

(i you are lagally representod)

Your {your solicitor's) address

33-41, Dallington Streeat,
LORDON

EC1V CBB

Your reference or
contact name

Your contact
telephone number 08708551400

JOYD. BH.BAL 20100 124

number DX 53329 - Clarkenwall

Details of other respondents are attached . @%’eg “’:“;.i-,._; ., [ [No

Section 3 | Time estimate for appeal hearm@

T_‘f Pe]
Do not cqmplete ¥ gﬁpeallqg tothe Court of Appeal
hN R Days Hours Minutes
How long do you estimate it will take to put your case to
the appeal court at the hearing? 2
Who will represent you at the appeal hearing?' [] Yourself {77 Solicitor [x] Counsel
N162 Respondent's Notice (04.07)

. N162/1
X-\depastments\Formsilan Hurst\{N162] balpa BAL 20100 124 JO
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IN THE EMPLOYMENT APPEAL_TRIBUNAL Appeal No

BETWEEN:-

' BRITISHAIRWAYS PLC
and

SALLY WILLIAMS and others

oy \--q..“‘.‘ .

NOTICE OF APPEAL

-~

1. The Appellant is British Airways PLC of Waterside, PO Box 365,
Harmondsworth, Hillingdon, UB7 O0GB.

2, Any communication relating to this appeal may be sent to the
Appellant care of Navdeep Deol, British Airways Plc, Waterside, PO
Box 365, Harmondsworlh, Hillingdon, UB7 0GB. Tel: 020 8738
6883. E-mail: Navdegp.Deol@ba.com. '

3. The Appellant appeals from the judgment of an Elmployment

Tribunal sitting at London South on 15, 16 and 20 March 2007 and

‘ sent to the parties on 11 May 2007 holding that as a matter of

domestic and community law, the claimants’ paid leave for the

purposes of regulation 4 of the Civil Aviation (Working Time)

Regulations 2004 is to be calculated in accordénce with sections

221-224 of the Employment Rights Act 1996. Copies of the

. foliowing documents are aitached to this notice: (1) the Employment

Tribunal's judgment and reasons; (2) the Claim Form (ET1) dated 5

April 2006; {3) the Response to an Employment Tribunal Claim

: (ET3) dated 23 May 2006; (4) the Claim Form (ET1) dated 5 Julyf

.'5 2006; and (5) the Response to an Employment Tribunal Claim (ET3)
dated 1 August 2006; and (6) amendment to the Claim Form.
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J‘*-;.‘:
-6 AUG 2007 © }
- ERPLoIRT APPEAL TRIBUNAL " UKEAT/0377/07/MAA

BETWEEN: 4
BRITISH AIRWAYS PLC Appeliant
\ -and -
;'“ MRS SALLY WILLIAMS and others Respondents

L - 5
M ' RESPONDENTS' ANSWER'

1. The Respondents are Mrs Sally Williams of Hazel Cottage, Haselor, Aléester,

Worcestershire BL49 6L.X and the other claimanis named on the schedules

attached to the claim forms in_ this case.

2. Any communication relating to this appeal may be sent to the- Respondents
clo Joy Drummond, Simpson Millar, 2™ Floor, 33-41. Dallington Street,
.london EC1V 0BB. Telephone number 0870 855 1400. E-mail

Joy . Drummond@simpsonmillar.co,uk.

3. The Respondents intend to resist the appeal of British Airways plc. The
grounds on which the Respondents will rely are the grounds relied upon by
the employment tribunal for making the judgment appealed from and the

grounds set out in 3 (i) and (ii} betow.

The employment tribunal's judgment
The Appellant (“BA") contends in paragraph 6.1% of its Grounds of Appeal

that the employment tribunal has erred in faw in failing to give effect to the
express disapplication of regulation 16 of the Working Time Regulations 1998
("WTR") by regulation 18(2)(b) of the WTR. The Respondents dispute this
contention. 1t was common ground between the parties that regulation 16
was disapplied by regulation 18(2)(b) and the employment tribunal so held at -
paragraph 59 of its decision. In holding that paid leave should be calculated
“in accordance with® sections 221-224 of the Employment Rights Act 1596
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FORM 4

APPEAL FROM DECISION OF INDUSTRIAL TRIBUNAL
APPELLANT'S REPLY'TO CROSS APPEAL

CASE NAME British Airways PIC_ Appel:ia"nt v Ms S Williams and Others Respondent
APPEAL NO.UKEAT/0377/07/MAA |

1. I have received a sealed copy of the above-mentioned cross-appeal. YES

2. My address for service is .- LECGTAL DEPARTMENT ( HBA _-‘)
BRMIsH AIRWAYS pPr¢
WATERSIDE
Po Box 368
+/ARMonDsweTH , HILL choN
UB+ oge

* 4. | desire to resist the cross-appeal for the following reasons:

PLEASE SEE GRowNDSs 0F RESISTANCE To
(Ross ARPPER. ATTACHED .

DATE: 5.SEITEMEE&200? ......... SIGNED: — QO Swucm’,

..................................................................

Fok £ ot BEHALF of “THE AP ELLANT

Please delele the appropriate paragraph and retumn the completed form, signed and dated by the
date given in the attached letter. _
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IN THE EMPLOYMENT APPEAL TRIBUNAL UKEAT/0377/07/MAA

BETWEEN:
BRITISH AIRWAYS PLC Appellanta
-and-
MRS S. WILLIAMS and others Respondents

AGREED STATEMENT OF EVIDENCE

The EAT asked the parties to agree a note of the evidence before the ET on two matters:

(i) the calculation of holiday pay in airlines other than BA in relation to both flight
~ crew and cabin crew and the evidence as to unionised and non-unionised airlines;
(ii)  the evidence as to whether pilots were required to take their annual leave and
whether they could elect not to take any part of their holidays.

~ Issue (i)

1. PAUL DOUGLAS, head of flight operations, gave evidence for BA about his
discussions and correspondence with BALPA (the pilots’ union) and the grievance
process which had been instituted. He had challenged the union to identify a single
airline which paid variable pay (i.e. pay additional to basic pay) for holiday periods:
e.g. notes of grievance hearing at p. 334 of ET bundle (the notes of the gricvance
hearing are annexed to this statement of agreed facts). At paragraph 23 of his witness
statement he states:

“In response to a request from me BALPA were unable to identify one other
airline that paid variable pay during periods of holiday™.

2. At paragraph 6 of his Supplementary Statement, he adds that when asked whether
BALPA was aware
“‘of any other airline that paid allowances dﬁring periods of annual leave; they
declined to answer the question™.
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LZ1

Gz JaqunN abed SN

You can make a claim to an Employment Tribunal by compistlnﬁ and editing the form offline. You can save a part or fully completed
form, email g saved form to another person for approval, nd aubmilt it sacurely onlines to the Empbymanl Tribunal Service,

Piease make sure you have read the guldance notes on our website or in our booklet on how o make a respanse before you fill in
the form. -

Once you have completed your form you can submit it gecursly online to the relevant Tribunal offica. You will receive an email to
confirm we have received it. Online responsas are processead faster than ones sent by post,

{f this claim s one of a number of claims arising out of the same or similar circumstances please fiill in a claim form for the first
claimant and then give datalls of the other clalmants on the multiple form.

Select the type of claim you wish to make: Select the reason(s) for the claim:

[ : Unfa.r iz
. I want to make a claim. | '

pa | wanttno make ac

one persen

PUI\- m:m

R iccanio

o

Subirmit

Need Halp?

It  you require .any help
completing your form or have
a geheral question sbout
the fribunals procees please
contact the = Employment
Tribunals Enquiry Line on

0845 795 9775
minicom 08457 573 722

Batween 9.00am and 5,00pm
Monday to Friday, ‘our lines

.| are cfosed on bank holidays.

We regret we cannot provide
any lefjat advice.

Please Note; -

By law, your claim must be
on an approved form provided
by the Empioyment Tribunals
Servlue. and yoo must pravide
the lnfnrmalbn marked. with
*.and, i It Is_ rélevant, the
In‘lurmatk:m harked with @
(see "Information- ' neagdsd
behre a cialm can ‘be.
mmsd'}

Genpra lnfom_it:un:

Once- you have completed
your form you can submit it
securely on-line to the ETS,
On-ine forms are procasaad
faster than ones sent by post.
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~ DETAILE OF CLATM

+.  INTRODUCTION

1. THIS CLAIN IS BROUGHT BY SALLY WILLIAMS AND ABOUT 2750 OTHER
PILOTS WHOSE NAMES ARE SET OUT IN TEE APPENDED SCHEDULE.

> ..., 2, TEE CLAIMANTS ARE ALL PILOTS EMPLOYED BY THE RESPONDENT.

S C

PURSUANT TO REGULATION 18 OF THE CIVIL AVIATION (WORKING TIME)

1

" 3. THE CLAIMANTS CLAIM COMPENSATION IN RESPECT OF UNPAID EHOLIDAY PAY 1.
REGULATIONS 2004. :
i

: PLEASE SEE ATTACHED DETAILS OF CLAIM DOCUMENT.
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Response to an’ o
Employment Tribunal claim

IN THE CLAIM OF: mrs SA Williams -v- British Airways Plc

Case number 331127072006
{pleasa quote this in s comespondarnce)

This requires your immediate attention. If you want to resist the claim
made against you, your completed form must reach the tribunal office within 28
days of the date of the attached letter. If the form does not reach us by
05/05/2006 you will not be able to take part in the proceedings and a default
judgment may be entered against you.

Please read the guidance notes and the notes on this page carefully before
filling in this form. _

By law, you must provide the information marked with ¥ and, if it is relevant,
the information marked with ® (see guidance on Pre-acceptance procedure).

Please make sure that all the information you give is as accurate as possible.
Where there are tick boxes, please {ick the one that applies.

if you fax the form, do not send a copy in the post.

You must return the full form, including this page, to fhe tribunal office.

ET3
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512*

1.3%

S 1.4
i 1.5%

" ' 1.6 Phone number (whete we can contact.

ks
¥

1.7

e .s;"é:‘f:l

22 Respati

First name (or names):
Surmame or family name:
Date of birth. (date/monthiyear):
Address: . Numiber bf.Nanie
+ Town/City

County

" Postcode
you during normal worlung hours):
How would you prefer us.to.
communicate with you?
{Please tick orily one.box)

E-mail address:

Fax number

m . 2.1* Give the name of your employer

L 2.2%

=

23

2.4® If your complaint is against more than one respaf
postcodes.of additional respondents.

or the organisation you are claiming
against.

Address: Number-or Name’
Street

Town/Gity

County

Postcode

+

Phone number:
If you worked at an.address
different from the-ana you have

given at 2.2, please.give the
full address and-postcode:

Postcode
Phone number:

E-mail: ¢

- WATERSIDE

SALLY ANNE
g
. 1961

WILLIAM
04 ‘-‘Bz
HAZEL COTTAGE
Ejasgz.op.
ALCESTER
WARWICKSHEIRE

BL4S  BLX
07567109011

salwilliamsg
@ btinternet.com

“ Pozsj . .

R

female?

_Fax "

BRITISH AIRWAYE PLC

PO BOX 365
HARMONDSWORTH

uB7 0GB-

GB70 850 9850

ﬁEATﬁRDW AIRPORT
234 BATH ROAD
HAYES

MIDDLESEX

B2 SAP

020 B745 7850

3i @ names; addressesand
E"meﬂﬁntThpunda -FVbB

Watford

29

PA/Caso No: 210 :Skﬁ
-5 UL 05
T iniilalg. e T e

174
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Response toan
Employment Tribunal claim

IN THE CLAIM OF: Mrs SA Williams -v-British Airways Pl

Case number:3314875/2006
{pleasa quote this in all comespondencar)

This requires your immediate attention. If you want to resist the claim made
against you, your completed form must reach the tribunal office within 28 days of the
date of the attached letter. If the form does not reach us by 04/08/2006 you will not be

able to take part in the proceedings and a default judgment may be entered against you.

tl;leafs(.)e read the guidance notes and the notes on this page carefully before filling in
is form. :

i :Sy law, you must provide the information marked with % and, if it is relevant, the
'.nformatlon marked with @ (see guidance on Pre-acceptance procedure).

Please make sure that all the information you give is as accurate as possible.

Where there are tick ques, please tick the one that applies.

If you fax the form, do not send a copy in the post.

You rhus_t return tﬁe full form, including this page, to the tribunal office.

ET3
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BA PILOTS MOA

1.

2.

MEMORANDUM EEMENT

Dated 1 April 2005

Between British Airways Plc (herein referred to as "the Employer™)
and the British Air Line Pilots Association (herein referred to as
*the Association™} in respect of '

PILOT QOFFICERS
Employed by

BRITISH AIRWAYS

SCOPE OF AGREEMENT

The Agreement shall be restricted in its application to the grades of pilot
referred to in Schedule 'A’ hereto, and employed by the Employer on
airline duties. :

This agreement covers pilots in British Airways mainline and pilots in
Shorthaul Operation London Gatwick except where they have specific
separate agreements as referred to in the text. .

The terms of the Agreement shail apply to male and female pilots. The
terms of the Agreement as applicable to pilots on contract of fixed term
employment are those outlined in this Agreement and as amended in
Schedule J.

OVERRIDING EXISTING AGREEMENTS

Except as otherwise specially provided, this agreement supersedes all
memoranda of agreement previously entered into by the Employer or any
predecessor Corporation or Company with the Association in respect of
the grades of pilots referred to in paragraph 1 above. .

TERMINATION OF AGREEMENT

This Agreement shall remain in force for six calendar months after the
Employer or the Association shall have given notice in writing to the other
party of the intention to terminate the whole, or part, of the Agreement or
any Schedule within the Agreement.
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IN THE EMPLOYMENT TRIBUNAL Case Nos: 331270/2006 & others

LONDON SOUTH | _ Case Nos: 3314875/2006 & others
BETWEEN :-
SALLY WILLIAMS AND OTHERS (.._'Zlaimants
~and -

BRITISH AIRWAYS PL.C Respondent

STATEMENT OF AGREED FACTS

1. The Claimants are all pilots employed by the Respondent. The Claimants are
all “flight crew™ for the purposes of the Civil Aviation (Working Time)
Regulations 2004 (“the Regulations™). The Claimants are covered by
collective agreements called the Pilot Officers” Memorandum of Agreement
("MOA’) and the Bidline Rules, the relevant sections of which are
incérpora’wd into individual contracts of employment. The collective
agresments together set out the arrangements for the taking of annual leave.
The Respondent contends that the provisions of the Bidline rules and the
"MOA have the effect that holiday pay is limited to basic pay. The Claimants
reserve their position on that contention.

2. The Claimants pilot the Respoﬁdcnt’s aircraft in retumn for which they receive
a basic Salary, Flying Pay and various allowances based on their trip including
Time Away From Base Allowance ("TAFB’). Flying Pay is paid at a rate of
£10.00 for each flying hour and TAFB at a rate of £2.73 per hour. Flying Pay
is fully taxable whilst only 18% of TAFB is taxable. | |
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3. Flying Pay is based on planned flying hours (see pége 120 of the Bundle).
TAFB is only paid for each hour a pilot is away from his or her base, and
includes both flying time and time on the ground (see page 122 of the Bundle).
Each of Flying Pay and TAFB and the circumstances in which they are paid
are set out in the MOA.

4, Dtmng periods of annual leave the Claimants at present receive only their
basic salary and do not receive Flying Pay or TAFB. Neither Flying Pay /
TAFB nor their predecessors have ever been paid to pilots during periods of
holiday. The Respondent’s position is that Flying Pay is not payable because
the pilots are not flying and TAFB is not payable becanse the pilots are not
away from base those being the conditions for payment set out in the MOA. -
The Claimants contend that following the introduction of the Regulations,
Flying Pay and the taxable element of TAFB should be taken into account in
calculating holiday pay. This argument was first raised by BALPA. in 2006,
after the Regulations came into force.

5. The Claimants ﬁonsider it relevant to the issues in dispute that BA does

" include Flying Pay and the taxable clement of TAFB when calculating pay for
pilots who are required, under safety rules, to perform ground-based duties -
whilst pregnant. The Respondent accepts that that is its practice but disputes

its relevance to the matters in issue.

6. - Full and agreed details of the lead Claimant’s salary between Noverber 2005
and February 2007 are appended to this statement as Appendix 1.

7. The Claimants’ Trade Union submitted a collective grievance regarding this
‘matter which has been considered by the Respondent at hearing and appeal

stage. The Respondent has rejected the Claimants’ grievance.

8. During the formal consultations which led to the Regulations there was no
discussion about how holiday pay should be calculated. '

Dated '
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APPENDIX 1

Basic Pay (groas) Flying Pay (gross) Taxable TAFB (gross) | Total gross variable Total net pay

1S2

B pay

Nov 2005 7938.17 74832 91.38 1300.59 5643.33
Dec 2005 7938.17 367.50 26.63 520,43 5075.18
Jan 2006 7938.17 672.49 7132 1786.15 5840.59
Feb 2006 (7) | 7938.17 680.00 79.75 1748.07 5845.87
Mar 2006 7938.17 59251 63.63 976 - 540083
Apr 2006 7901.69 841.67 89.29 1374.60 5690.35
May 2006 (7) | 8092.02 86417 12693 1634.34 5865.14
June 2006 8052.02 67582 82.60 1174.69 ' 5631.20
July 2006 8692.02 778.33 18526 | 3982.96 7295.41%
Aug 2006 (2) | 8092.02 79333 . 126.86 1563.08 592868
Sept 2006 (8) | 8092.02 551.66 80.89 3467.72 6946.82%
Oct 2006 509202 — [577.50 7152 1004.81 5739.51
Nov 2006 8092.02 809.16 104.05 1432.20 5913.91
Dec 2006 (1) | 8092,02 673.34 56.39 -. 1006.61 554531
Jan 2007 8002.02 52333 . 86.41 1053.39 5590.10
Feb 2007 8092.02 606.67 65.74 — ] 159656 - $933.56

L.E Joqunp abed S

' Includes Employee Reward Plan payment
? Includes EG 300 Lump Sum payment
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INDEX
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LIST OF AUTHORITIES

No. Description of Document

VYOLUME I

.

Domestic Legislation
Trade Union and Labour Relations (Consolidation) Act 1992, s. 188
Employment Rights Act 1996, ss 89, 123, 221-234
Employment Tribunal (Extension of Jurisdiction)(England and Wales) Order 1994
Working Time Regulations 1998 (as originally enacted)
Working Time Regulations 1998 (as applicable at time of claims)
Working Time Regulations 1998, regs 13-16, 26A and 30 (current)
Merchant Shipping (Hours of Work) Regulations 2002
Merchant Shipping (Working Time: Iniand Waterways) Regulations 2003
Fishing Vessels (Working Time: Sea-fishermen) Regulations 2004
Civil Aviation (Working Time) Regulations 2004
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13.  Directive 93/104/EC of 23 November 1993 concerning certain aspects of the
organisation of working time.

14.  Directive 98/59/EC of 20 July 1998 on the approximation of laws of the Member States
relating to collective redundancies

15. Council Directive 1999/63/EC and European Agreement on the organisation of
working fime of seafarers

16.  Directive 2000/34/EC of 22 June 2000, amending Directive 93/104/EC
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21 Trade Union & Labour Relations {Consolidation) Act 1992, s 188 [672]

——

(7} Ne a.ward may be made under this section in respect of terms and condmons of employment
hz.ch are fixed by virtne of any enactment.

[669]

]_»rOTES
Mod1ﬁed as noted to's 146 at [632}

e

: Prohibition of union recognition requirements
186 Recognition requirement in contract for goods or services void

A term or condition of a contract for the supply of goods or services is void in $o far as it purports

i require a party to the contract—
(a) to recognise ope or more trade unions (whether or not named in the contract) for the
purpose of negotiating on behalf of workers, or any class of worker, employed by him,

) to negotiate or consult with, or with an oﬂimal of, one or more trade unjons (whether or
© not s0 named)

: [670]
187 Refusal to deal on grounds of umien exclusion prohibited '

“{1) A person shall not refuse to deal with a supplier or prospective supplier of goods or services
if the ground or one of the grounds for his action is that r.he person against whom it is taken does
pot, or is not hkely to-—

(@) recognise one or more trade unions for the purpose of negotiating omn behalf of warkers,
or any class of worker, emnployed by him, or

{b) mnegotiate or consult with, or with an offictal of, one or more trade unions.

(2) A person refuses to deal with a person if—

(a) where he maintains (in whatever form) a Hst of approved suppliers of goods Or Services,
or of persons from whom tenders for the supply of goods or services may be invited, he
fails to include the name of that person in that lst; or

(b) in relation to 2 proposed contract for the supply of goods or services—

(1) he excludes that person from the group of persons from whom tenders for the
supply of the goods or services are invited, or :
(i) he fails to permit that person to submit such a tender; or
[(iii)] he otherwise determines not to enter into a contract with that person for the
supply of the goods or services [or
(c} e terminates a contract with that person for the supply of goods or services.]

(3) The obligation to comply with this section is a duty owed to the person with whom there is
a refusal to deal and to apy other person who may be adversely affected by its contravention; and a
breach of the duty is actionable accordingly (subject to the defences and other incidents applying to
actions for breach of statutory duty)

[671]

NOTES

Sub-s (2): original pan (c) remumbered as' sub- -para (iii) of para {b), and new para (c) and the word
unmerh23 ately precedmg 1|: added, by the 'I‘rade Umon Reform and Employment nghts Act 1993 3 49(1), Sch 7,
paia .

CHAP‘TER J 1
PROCEDURE FOR HANDLING REDUNDANCIES

Duty of empioyer to consult ... representatives -
188 Duty of employer to consult ... representatwes

" [(1) Where an employer is proposing to dismiss s redundant 20 or more employees at one
establishment within & period of %0 days or less, the employer shall consult about the dismissals all
the persons who are appropriate representatives of any of the employees who may be [affected by
the proposed dismissals or may be affected by measures taken in connection with those dismissais.]

{lA) ‘The consultation shall begin in good timé and in any event—

{2) where the employer is proposing to dismiss 100 or more employees as menuoned in
T subsection (1), at least 90-days, and :
(b) otherwise, at least 30 days,

before the first of the dismissals takes effect.
[(1B) For the purposes of this section the appropnate representatives of any affected
employees are— .-
" (a) ifthe employees are of a description ir respect of which an independent trsde union is
recognised by thezr employer, representatives of the trade union, or
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§75 Employment Rights Act 1996
- (1) @ ) @)
~ Pensions Act 1995 Employment Tribunals Reserve Forces Employment Rig,
' (c 26) Act1996 (c 17) Act 1996 (¢ 14) Act 1996 {c 18)
sch3, pama 8., S 18(1Y
Y $21(1) _ Sch 1O, para 177 ... -338(4)
Employment Tribunals | Equal Pay (Amendment) Empioyment Tribunals
Act 1996 {c 17) Regulations 1983, Ant 1996 (c 17)
SI 1983/1794
s12 Reg3d i, 58 5(2), 7(3)(11), )]
8 3Z(1), (2) Collective Employment Tribupals
Redundancies and Act 1996 (c 17)
$ 32(3)+6) " Transferof '
5.63(4), (5)-.- $32(7) Undertakings
) S (Protection of
§63(6) ... - 532(8) . Employment)
3,Pt 1(1)... s18 (Amendment)
Sch L. para ( ) s 15) Regulations 1995,
Sch3,Ptl para 1(2) ... s18(3) ST 199572587
Sch3,PtI para 1(3).... s 18(6)} o
Sch3,Ptl, para 1(4) ... s 18(7) Regs 12(3), 13(3)......... s 18(1)
Sch 6, paral............ s21(1) Reg I4()* ... 5 10(5)
‘1 Not repealed ' ¥ Repealed in part
- [1005]
EMPLOYMENT RIGHTS ACT 1996
(1996 c 18)
ARRANGEMENT OF SECTIONS
PARTI -
BMPLOYMENT PARTICULARS
Right to statements of empiaymenr pamculars
] Statement of initfal employment pm'nnulm ressate s st et et e AL AeAR BRSSP e aar R e 8 [1006]
2 Statement of initial particulars: supplemenmry ........... S-S S U ST {1007]
3 - Note about disciplinary pmuedmes and pensmns .{1008]
4 Statement Of ChAEEE ... cuurscemsinssiomssmnrssss siassisssdrniasisss msesbasssbisssnssapecaticnsbidasirasessmasassseitsinsenies st et s nas [1009]
5 - Exclusion from rights to statrments.......... vinsssnerednras e et et a s a e r s e penaar e ae s e s e [10103
[ Reasonably accessible document or coliectwe agreanmnt ................... [1011]
7 Power to require particulars of fUFther MAES ...t s it s sarns [1012]
7A  Use of alternative dOCUMENtS 10 GiVe PATCUIATS .......cooressesrrs mssssansssasssamssnenerssssmsnsssesssssssassssssssssies [1013]
'ﬂi - (Giving of alternative documents before start of employment ....... [1014.]
_ . _ Right to itemised p_ay statement
i!f"_ Immscd pay statement ' ; T rncemmnas b e ety R (1015]
9 ' Standing statement of fixed deductions........... iebararsins e R e ra AR R e iR AR e R s1m sueennn [1016]
10 Pmmr /st amend pmvtswns about pay and standmg stamments ............... {10171
= Enfarcsmem . .
11" References to employment tribunels .. .[1018]
12 Determination of references ... [1019]
E PART H
PROTECTION OF WAGES
" Deductions by employer
13 Right not to suffer unauthorised dedUCHONS ..o v st et sm s e (10203
LI <3 O T 1 R —— R {1021]
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- Part 2 Statutory Instruments -~ 1254’

and any reference in this section to an offer made by the employer sha]Lbe construed 35:
- including a reference to an'offer made by any such employer.” - :

4. Schedulé 4 to the 1978 Act shall have effect as if for paragraph 1 there were subsututed b
fo]lowmg paragrapb—

:“1. : The amount of a redundancy payment to which an employee is entitled.in’ anycasem
which the Redundancy Payments (National Health Service) (Modification) Order 1993 appliy
shall, subject to the following provisions. of this Schedule, be calculated by reference to the
permd endmg thh the rclevant date durmg Whlc]:l. he has been empltryed in relevant healy
service.” ;

5, - :Schedule 6 to the 1978 Act shall have effect as i in pamgraph 1 for the “words “Schedule 4

there were substituted the words “Schedule 4 as modified by the Redundancy Payments (Natlonaj
Health Semce) (Modification) Order 1993, [2
: c o LB e T e e 25@]

NOTES

- “The 1978 Act” for provisions as to redmdancy payments, etc see now the’ Employment Rtghts Act 1995‘
Pt XI (ss 135-181), The equivalent provisions in the 1996 Act to those referred to are: s 81(1) and (4}: now
ss 135, 155, 162(1), (2), and 155 respectively, of the 1996 Act; s 82(7): now 8 146(1); s 84(7). now s 146(1)
Sch 4, para 1: now s 162(1); Sch 6: repealed by the Employment Act 1989 s 1'? Sch '7 :

B . APPENDIX : '
EMPLOYERS wrrH WHICH EMPLOYMENT MAYI CONS'ITTUTE RELEVANT
. HEALTH SERVICE

Any employer dest:nbed m Schedule 1 wherher or’ not in enstence at the time of the
relevant event, -

[2251;

[EMPLOYMENT TRIBUNALS] EXTENSION OF JURISDICTION
(BNGLAND AND WALES) ORDER 1994

(sf 1994!1623)

Made: 11 July 1994 :

Anthority: Employment Ptotectton (Comohdanon) Act 19‘?8 58 131(1}, (4A) (5) (SA), 154(3) {repeaied),
This Order now has effect as if made under the Employment Tnbunals Act 1996, ss 3(1), B(2)~(4), 41(4).

Commencement; 12 July 1994.

I’I(izt)l(eb )words m square brackets substlmtecl by the" Employment Rtghts (Dispute Resolution) Act 1993,
g
- This Qrder &p hesanlytoEmglandandWales ForﬂaeeqmvalentScothshO:der see the Employment
'I‘ntnmals thens:on of Jurisdiction (Scotland) Order 1994, SI 1994/1624 at [2262].

Tribunal jurisdiction: the Employment Act 2002, sz 31, 38 at [1493], [1496] apply to proceedings before the
employment tribunal relating to a claim under this Order; see ss 31(1), 38(1) of Schs 3, 5 to, the 2002 Act
at [1508], [1516]. Note, however. that 3 31 of -and Sch 3 to, the 2002 Act were repealed by the Employment
Act 2008, s 20, Schedule, Pt 1, a8 from & Apnl 2009, sub_;ect to'a veriety of fransitional gtuvxs:ons and savings
in the Employment Act 2008 (Commenceraent No 1,” Transitional Provisions and Savings) Order 2008,
SI 2008/3232, Schedale, Pt 1 at [3475X] Section 31 of the 2002 Act (Noa-completion of statutory procedmmre:
agit;iment of award) is n'-g:md the Trade Union and Labour Relations (Consohdauon)rAct 1992, 5 207A a

1 (a8’ ixiserted Employment: Act -2008): That section ‘that’ i pitcesdings before an

tmbunalrelanngln‘aclmmbyanfemployee nnder any of the jurisdictions listed iu Sch A2 of the

_19 at[853A](wh:chmcludesﬂusOrdcr)thembunalmayadjustanYa:wmdgxmlfﬁneemployerorthe

employee has failed to comply with the relevant Code of Practice issued for the purposes of Chapter Il of the

1992 Act. See also the Tévised-Acas Code of Practice ] —'DimphmydenevmeeProcedum (2009) ot
[4790]. Note also that 5 32 of, and Sch 4 to the 2002 never applied to proceedings before the emp

g_ﬁoanJArdénggotg aclmmnnde:thuﬂrder Thosepm\nsmnshavenowa]sobeenrepealedbyﬁm 2008 Actas

m 6 Ap: )

" Conciliation; progeeding oszhJ.chanem Ommtmmmmbymofm
Em loyment']hbuna]sAct 199 6,'s areproceedmgs to which s 18 of that Act applies; see s 18(1)(e} at [975).

or the circtimstances in which the nérmal time limit for ) nngco:ﬁplamtsunderﬁm():ﬂermextended
fora eriod of three months, see the Employment Aét 2002 (Dispute Resolution)
regs: SandlSatBﬂ%]andmandm?(ba)ofﬂnsﬂrderat[zzsﬂﬂomthatm lz%
(on'6 Apiil 2009) following the repealofthetrenabhngauthontybytheEmploymentActMle
trahsitional provisions and savings in relation to the continued spplication of the pre-April 2009 dispute
resolution: procedures, seé-~the Employment Act. 2008 (Cammencement Neo I, 'Itmnonal Prtmstons and
Savmgs) Order 2008, Sf2008f3232 St:hednle, Pt l at [34‘?5X] )

1 See Harvey T(A), U2. -
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Working Time Regs 1998

~WORKING TIME REGULATIONS 1998

(51 1998/ 1833)

NOTES e A o :

Made: 30 July 1998. N

Authority: Buropean Commnnities Act 1972 ‘8 2(2)

Commencement: 1 October 1998.

These Reguiations are the domestic implementation of Council Directive 93/104/EC on working time
at {3834}, and @n’ )omemmlDuectwe%yEConthcpmMOnufymmgpcopleatwork
at [3835]. As to the 1993 Council Directive, see now Couneil Directive 2003/88/8C concerning certain

of the organisation of working time at [4090], which consnhdams l:h.e 1993 Duwtwe and a
subsequent amending Directive, as from 2 August 2004. -

Conciliation: employment tribunal proceedings: and claims Wthh could be the subject of e.mplnyment
tribunal proceedings under reg 30 of these Regulations are proceadmgs lao wh1ch the Employment
Tribunals Act 1996, s 18 applies; see g 18(1)(ff) .of-that Act, at T975]. - :

Employment Appeal Tribunal: an appesl lies to the Employment Appeal 'Ihblmal on any questzon of
law ansing from any decision of, or in any proceedings before, an employment tribunal under or by virtue
of these Regulations; see the Employment Tribunals Act 1996, s 21(1)(h) at [9781.

See Harvey A9, B1(B), DI, R, T(A), U2.

ARRANGEMENT OF REGULATIONS

PARTI

GENERAL
1 Citanon, commencement and extent ........ : eeineaamane e e (24111 - =
2 Interprtation . . : e oo [2412] =

PARTH . -

RIGHTS AND OBLIGATIONS CONCERNING WORKING 'I'IME

3 Genersl.... ' I~ v [2413]
4 Maximum weekly working time ' : . [2414]
5  Agresment to exclude the maximmm........ ' e v enieinsenmme s ;[2415]
5A . Maxboum working time for young worbers Cdiveaesrissiarsensresn e sensd ceieiveranne: [24 161
6 - Length of night work inanmesesosnarennsin [241T]
6A  Night work by young workerg y [2418]
7 Health assessment and transfer of night workers to day work [2419]
8 Pattern of work [2420]
g Records .. i, [2421})
10  Daily rest [2422]
11 Weekly rest period et Vi ey st sosnsinames [2423]
12 Rest breaks _ , [2424]
13  Entitlement to annnal leave! dilei it fesnenens eeremianmariuseasn ansiruseruennsde e e 12425]
14 Compcnsanonruhmdmmtlementtoleave LR P S [2426]
15  Dates on which leave is taken s - _ [2427]
15A Leave doring the fixst year of employment e 5 [2428}
16  Payment in respect of periods of leave .. (2429]
17  Entitlements under other provisions....... SRR . 1)

PARTID = o NI

EXCEPTIONS ~+ . -7 -+ o0 77
18 Excluded sectors.. J— perienens [2431]
19  Domestic service............ . ceeeemsuses [2432]
20 Unmeasured working time , . , - , ivaeravenas [2833]
21 ..Ot.he.rspecmlcnses . ' g gssmssimpepmsm s ssassssssnsnasssrers LA 34
22 - Shift workess : SR — L L]
23 Collective 2nd WOKFOTCE AFICEIENIS .ovccovclrirsrerisbsssrss ot stet ot ssrarerensnssngorovens [2436] ;
24  Compensatory rest _ st ssostossrsssassasrariseanassas v sessensgesessacararss [ DA 3T} ;
24A Mobile workers \ ; : SO SN 7. - | .
25 Workersmthenrmedm ' evemrei e rerae vssrernsioees [2439] i
1487 i
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:’1303 Working Time Regs 1998, reg 13 [2425]

»-(b) one uninterrupted rest period of not-less than 48 hours in each such 14-day period, in
: place of the entitlement provided for in-paragraph (1}.. -

¢3)- -~ Subject to paragraphr(8), a young worker is entitled to & restpenod of not Iess than 48 hours
.each seven-day period-during which he works for his employer:::

{4) For the purpose of paragraphs (1) tD (3),a seven—day penod or (as ﬂle case may be) 14—day
efiod shall be taken to begin— - -
(a) atsncht:mesonsuchdaysasmaybeprowdedforthapnrposesofﬂnsregulauonma
- relevant-agreement; or -

(b) where there are no provisions of a- relevm agreement whlch app!y at the start of each
week or (as the case may be) every other week

(5) In acase where, in accordance with paragraph (4), 14-day periods are to be taken 10 begm
At the start of every other week, the first such period applicable.in the case of a patttcular worker

be taken to begm—-« )

% (@) if the worker’s employmcnt bcgan on or before the da’ee on wlnch ﬂlese Regulanons
,,f., _ come into force, on 5th October 1998; or

=" (b)  if the worker’s employment begins after the date on which these Regulations come into
;’ force, at the start of the week in which that employment begins.

;; (6)  For the purposes of paragraphs (4) and (5) a week starts at mldmght between Sunday a.nd
Monday

~(7) The minimum rest period to wl:nch [a worker] is entltled undcr paragmph (or (2) shal] not"
~mc1ude any part of a rest period to which the worker is entitled under regulation 10(1), except where
‘this is justified by objective or technical reasons or reasons concerning the organization of work.

(8) The minimum rest period to which a young worker is entitled under paragraph (3)—
{ . (2 may be interrupted in the case of activities involving periods of work that are split.up
i over the day or are of short duration; and
%- . (b) may be reduced where this is justified by techmcal or orgamzanon reasons, but not to
less ﬂlan 36 consecuuve hou:rs
2.0 B - S : e Ca [2423)

‘NQTES
p:aParas (1), (), (M words in squm brackets subsnmtcd by the Work:lng ’Iirnz (Amendment) Regulatmns 2002,
.51'2002!3128 regs 2, 12, . i

;z Rest breaks. . .. ' I
Fe (1) Where [a wm-ker's] daily wm'kmg time is more than six houm he is entitted to a rest break.

. (2) The details of the rest break to which [ worker] is entitled wrider paragraph (1), including
;its duration and the terms on which it-is gianted, shall be in accordance with' any provisions for the
purposes of this regulation which are contained in a collective agreement or-a workforce agreement.

(3) Subject to the provisions of any apphcable collective agreement or workforce agreement,
‘the rest break: provided for in-paragraph (1) is an-uninterrupted period of not-less than 20 m.mur.cs
“and the worker iy entitled to spend it away from his workstation if he has one.

Cei{d) ‘Where:a. young worker’s daily working' time is more than four and a half hours, he is
.-entltled to- a rest break of at least 30 minutes, which shall be consecutive if posslblc and he is
entitled to spend it away from his workstation if he has one. .

(5) 1, on any day, & young worker is employed by more than erie eﬁxployer h:s dmly worhng

time -shall be determined for the purpose of. paragraph (4) by aggregatmg the mnnber of hours
worked by him for each employer. . .

[2424]

"NOTES..
" Paras (1), (2) words in squaxe brackels subsntur.ed by the Worlqng Time (Amendment) Regulauons 2002,
ESI 2002!3128 regsz 13

13 Entitlement to annual leave ’

¢ [(1) .-Subject to paragraph (5), .2 worker s enutled to four weeks annual leave in each
lcave yea.r] ] o

VI
3) A worker’s leave year, for the purposes of this regulation, bcgum-—
(a) on such date during the calendar year as may be provided for in a relevant agmemem.
-(b) - where there are no provisions of a relevant agreement which apply—
(i) if the worker's employment began on or before st October 1998 on that datc and
each subsequent anniversary of that date; or
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STATUTORY INSTRUMENTS

2002 No. 2125
MERCHANT SHIPPING

The Merchant Shipping (Hours of Work)
Regulations 2002

Made - - - - - 13th August 2002
Laid before Parliament 14th August 2002
Coming into force - - 7th September 2002

Whereas the Secretary of State is a Minister designated for the purposes of section 2(2) of the
European Communitics Act 1972(a) in relation to measures relating to the safety of ships and
the health and safety of persons on them(b) and to the employment of children and young
persons(c):

And whereas, in so far as the following Regulations are made in exercise of the powers
conferred by section 85 of the Merchant Shipping Act 1995(d), the Secretary of State has in
pursuance of section 86(4) of that Act consulted the persons referred to in that subsection:

Now, therefore, the Secretary of State, in exercise of the powers conferred by the said section
2(2) of the Furopean Communities Act 1972, and by sections 85(1)(a) and (b), (3), (5) and (7)
and 86(1) and (2) of the Merchant Shipping Act 1995 and of all other powers enabling him in
that behalf, hereby makes the following Regulations:

Citation and comymencement

1. These Regulations may be cited as the Merchant Shipping (Hours of Work) Regulations
2002 and shall come into force on 7th September 2002.

Interpretation

2.—(1) In these Regulations—
“the Act” means the Merchant Shipping Act 1995;
“collective agreement” means a collective agreement within the meaning of section 178 of
the Trade Union and Labour Relations (Consolidation) Act 1992(e), the trade union
parties to which are independent trade unions within the meaning of section 5 of that Act;
“company”, in relation to a ship, means the owner or any other organisation or person
such as the manager, or the bareboat charterer, who has assumed the responsibility for the
operation of the ship from the owner;
“complaint” means any information or report submitted by a member of the crew, a
professional body, an association, a trade union or, generally, any person with an interest
in the safety of the ship, including an interest in safety or health hazards to its crew;

(a) 1972¢c. 68,

(0 B.1. 19937595,

(c) S.1. 1996/266.

(d) 1995 c. 21; sections 85 and 86 were kmended by the Merchant Shipping and Maritime Secuarity Act 1997 {c. 28), section
%, and are applied to hovercraft by virtue of the Hovercraft (Application of Enactrsents) Order 1989 (S.1. 1989/1350) 10
which there are amendments not relevant to these Regutations.

(e} 1992 ¢c. 52,

ﬂ)fT128$4]
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STATUTORY INSTRUMENTS

2003 No. 3049

MERCHANT SHIPPING
SAFETY
CANALS AND INLAND WATERWAYS

The Merchant Shipping (Working Time: Inland
Waterways) Regulations 2003

Made - - - - - 27th November 2003
Laid before Parkiarent 3rd December 2003
Coming into force - - 24th December 2003

Whereas the Secretary of State is 2 Minister designated for the purposes of section 2(2) of the
European Communities Act 1972(a) in relation to measures relating to the safety of ships and
the health and safety of persons on them{b) and the organisation of working time{c):

And whereas, in so far as the following Regulations are made in exercise of the powers
conferred by section 85 of the Merchant Shipping Act 1995{(d), the Secretary of State has in
pursuance of section 86(4) of that Act consulted the persons referred to in that subsection:

Now, therefore, the Secretary of State, in exercise of the powers conferred on him by the said
section 2(2) of the European Communities Act 1972, and by sections 85(1), (3} and (7) and 86(1}
of the Merchant Shipping Act 1995, hereby makes the following Regulations:

PART 1
GENERAL

Citation and Comnmencement

1. These Regulations may be cited as the Merchant Shipping (Working Tme: Inland
Waterways) Regulations 2003 and shall come into force on 24th December 2003,

Interpretation

2—(1) In these Regulations—
“collective agreement™ means a collective agreement within the meaning of section 178 of
the Trade Union and Labour Relations (Consolidation Act 1992(e), the trade union
parties to which are independent trade unions within the meaning of section 5 of that Act;
"employer”, in relation to B worker, means the person by whom the worker is {or, where
the employment has ceased, was) employed;

(m) 1972c. 68.

(b} 5.L 1993/595,

() 5.1 199711174,

() 1993 ¢, 2L; sections 85 and 86 were amended by the Merchant Shipping rnd Maritime Security Act 1997 (c. 2§), section
8. Sections BS and 86 apply to hoverczait by vivtue of the Hovervrafl (Application of Enactments) Ovder 1985 (S.1.
iggfﬂgm, to which Order there are amendments not relevent tc these Regulations.

()] c 52

{DT 13185}
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STATUTORY INSTRUMENTS

2004 No.1713
MERCHANT SHIPPING

The Fishing Vessels (Working Time: Sea-fishermen) Regulations
2004

Made - - - - 5th July 2004
Laid before Parliconent 13eh July2004
Coming into force - - 16th August 2004

Whereas the Secretary of State is a Minister designated for the purposes of section 2(2) of the
European Communities Act 1972(a) in relation to measures relating to the safety of ships and the
health and safety of persons on them(b) and the organisation of working time{c):

And whereas, in so far as the following Regulations are made in exercise of the powers conferred
by section 85 of the Merchant Shipping Act 1995(d), the Secretary of State has in pursuance of
section 86(4) of that Act consulted the persons referred to in that subsection:

Now, therefore, the Secretary of State, in exercise of the powers conferred on him by section 2(2)
of the European Commmumities Act 1972, and by sections 85(1), (3), (5)a), (6) and (7) and 86(1)
and (2) of the Merchant Shipping Act 1995, hereby makes the following Regulations:

PART 1
GENERAL

Citatlon and commencement

1. These Regulations may be cited as the Fishing Vessels (Working Time: Sea-fishermen)
Regulations 2004 and shall come into force on 16th August 2004,

Interpretation

2,—(1) In these Regulations—
“the Act™ means the Merchant Shipping Act 1995;

) 1972 0.68.

(b} S.1. 1993/595.

(? 3.1 19971174

() 1995 ¢.21; sections 85 and 86 were amended by the Merchant Shipping and Maritime Security Act 1997 (¢.28), section 8.
[DET 13338}
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STATUTORY INSTRUMENTS

2004 No. 756
CIVIL AVIATION

The Civil Aviation (Working Time) Regul_ations 2004

Made - - - - - 11th March 2004
Laid before Parliament 19th March 2004
Coming info force - - 13th April 2004

The Secretary of State for Transport, being a Minister designated for the purposes of section
2(2) of the European Communities Act 1972(a) in reiation to measures relating to the
organisation of working time(b), in exercise of the powers conferred by that section hereby
malkes the following Regulations:

Citation and commencement

1. These Regulations may be cited as the Civil Aviation (Working Time) Regulations 2004
and shall come into force on 13th April 2004.

Scope

2. These Regulations apply to persons employed to act as crew members on board a civil
aircraft flying for the purposes of public transport.

Iaterpretation

3. In these Regulations—
“the 1974 Act” means the Health and Safety at Work Act 1974(c);
“block flying time” means the time between an aircraft first moving from its parking place
for the purpose of taking off until it comes to rest on its designated parking position with
all its engines stopped;
“the CAA” means the Civil Aviation Authority;
“cabin crew” means a person on board a civil aircraft, other than flight crew, who is carried
for the purpose of performing in the interesis of the safety of the passengers, duties that
are assigned to him for that purpose by the operator or the commander of that aircraft;

“calendar year” means the period of 12 months beginning with 1st January in any year;
“collective agreement” means a collective agreement within the meaning of section 178 of
the Trade Union and Labour Relations (Consolidation) Act 1992(d} the trade union
parties to which are independent trade unions within the meaning of section 5 of that Act;
“the Commission” means the Health and Safety Commission referred to in section 10(2)
of the 1974 Act;

“crew member” means a person employed to act as a member of the cabin crew or flight
crew on board a civil aircraft by an undertaking established in the United Kingdom;

(@) 1972¢c. 68,
(b} 8.1 1557/1174.
{c} 1974 ¢, 37.
(&) 1992 ¢ 52.

[DIT 13254]
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1091 Treaty Establishing the EC [2002}

SECTION A: CONSTITUTIONAL MATERIALS

TREATY ESTABLISHING THE EURCPEAN
COMMUNITY (TREATY
OF ROME)

[25 March 1957]

GENERAL NOTE
Only those Articles of particular relevance to Employment Law are printed here. These include those
relating to the free movement of persons and the right of establishment; the legislative powers of the

Community and the powers of the Court of Justice, Articles 100A, 118A and 118B were added, and Articles

100 and 235 amended, by the Single European Act 1986. Further amendments are made, prospectively,

by the (Maastricht) Treaty on European Union of 7 February 1992,

The Community was originally the European Economic Community but was redesignated the

European Community by the Single European Act. )
References throughout the Treaty to the European Parliament wers substituted for referances to the

former European Assembly by the Single Furopean Act,

. Article 119 prospectively amended by a Protocol to the Treaty of European Union. The Protocol on
Social Policy and Agreement on Social Policy (the “Social Chapter Protocol” and “Social Chapter”)
adopted at Maastricht are printed below, paras [2064]-{2075]. For the coming into force of the Treaty and

Protocals see the note to the Treaty, below. .

PART 1: PRINCIPLES

Mok oW %

Article 5

Member States shall take all appropriate measures, whether general or particular, to
ensure fulfilment of the obligations arising out of this Treaty or resulting from action
taken by the institutions of the Cornmunity. They shall facilitate the achievement of
the Community’s tasks.

They shall abstain from any measure which could jeopardise the attainment of
the objectives of this Treaty. _ [2001]

% ok ok K ok

PART 2: FOUNDATIONS OF THE COMMUNITY
{PART 3: COMMUNITY POLICIES]

NOTE
Title prospectively substituted by the Treaty on European Unton.

TITLE II—FREE MOVEMENT OF PERSONS, SERVICES AND CAPITAL
CHAPTER 1 —WORKERS

Article 48

1 Freedom of movement for workers shall be secured wnhm the Community by the
end of the transitional period at the latest.

2 Such freedom of movement shall entail the abolition of any discrimination
based on nationality between workers of the Member States as regards employment,
remuneration and other conditions of work and employment.

3 1t shail entail the right, subject to limitations justified on grounds of public
policy, public security or public health:
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1049 Treaty of Rome, Article 3 [3503]
A. CONSTITUTIONAL MATERIALS

CONSOLIDATED VERSION OF THE TREATY ES'I_‘ABLISI—[[NG THE
EUROPEAN COMMUNITY
- (THE TREATY OF ROME)

OTES

Onfge those Articles tqf pﬂmcularmlelevanoeﬂm ngt;kt’ m?ploymabmmenem are mmal here. 'I'hese mcludc thosc relatmg to
the movement of persons of est t; so pohcyﬂ:clepslaﬂvepowemufthe
Commumity; and the powers of the Court of Justice.

The Treaty is set out as consolidated by the Treaty of Amsterdam: amending the Treaty on European Umon. the
Treaties establishing the European Communities and certain related acts, signed at Amsterdam, 2 October 1997
(0J C340, 10.11.97, p 1), and as subsequently amended by the Treaty of Nice in 2001 (QJ C80, 10.03.2001,p 1;
these amendments came into force on 1 December 2002). The Treaty of Amsterdam and its consequentxal
renumbering of, and amendments to, these provisions, came into force on 1 May 1999. Original numbers of
Articles are given in brackets below the new Article' number. The Treaty will be further extensively amended if
the Treaty of Lisbon comes into effect. As this is dependent on ratification by all 27 member states, and
foltowing the rejection of the Treaty by a referendum in Ireland the prospective amendments have not been
incinded.

PART ONE
- PRINCIPLES
Article 1 -
(ex Article 1)

By this Treaty, the HIGH CONTRACI'ING PARTIES estabhsh among themselves a EUROPEAN
COM'M'UNITY .

[3501]

Article2

(ex Article 2) . ' :
The Community shall have as its task, by establishing a common market and an economic and
monetary union and by implementing commen policies or activities referred to in Articles 3 and 4,
to promote throughout the Community a harmonious, balanced and sustainsble development of
economic activities, a high level of employment and of social protection, equality between men and
women, sustainable and non-inflationary growth, a high degree of competitiveness and convergence
of economic performance, a high level of protection and improvement of the quality of the
environment, the raising of the standard of living and quality of life, and economic and socia
cohesion and solidarity among Member States.

[3502]

Article 3
(ex Article 3)

1. For the purposes set out in Article 2, the actwmes of the Community shall include, as

provided in this Treaty and in accordance w1th the timetable set out therein:

(a) the prohibition, as between Member States, of customs duties and quantitative
restrictions on the import and export of goocls and of all other measures havmg
equivalent effect;

(b) & common commercial policy; -

(c) an internal market characterised by the abolition, as between Memher States, of
obstacles to the free movement of goods, persons, services and capital;

(d) measures conceming the entry and movement of persons as provided for in Tit]e IV

{e) acommon policy in the sphere of agriculture and fishenes ’

(f) & common policy in the sphere of transport; - T

(g) & system ensuring that competition in the internal market is not dlstorted =

(h) the approximation of the laws of Member. States' to. the extent required for the
functioning of the.common market;

- (i)  the promotion of co-ordination between employment pohcles of the Member States with
a v11ew to ‘enhancing their effectiveness by developmg a co—ardmated “strategy for
employment; o

(3): apolicyin the social sphere comprising a European Social Pund

(k) - the strengthening of economic and social: cohesion; )

B 2 pohcy in the sphere of the environment;

{(m) the strengthening of the competitiveness of Co:nmumty mdustry, _

(n) the promotion of research and technological development; )

(o) encouragement for the establishment and development of tmns-European networks;

{p) a contribution to the attainment of a high level of health protection;
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Avis juridigue important

3199310104

Council Directive 93/104/EC of 23 November 1993 concernlng certain aspects of the
organization of working time

Official Journat L 307, 13/12/1993 P. 0018 - 0024

COUNCIL DIRECTIVE 93/104/EC of 23 November 1993 conceming certain aspects of the
organization of working time

THE COUNCIL OF THE EURCPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article
118a thereof,

Having regard to the proposal from the Commission{1} ,
In cooperation with the European Parliament(2) ,
Having regard to the opinion of the Economic and Social Committee(3) ,

Whereas Article 118a of the Treaty provides that the Council shail adopt, by means of
directives, minimum requirements for encouraging improvements, especially in the working
environment, to ensure a hetter level of protection of the safety and health of workers;

Whereas, under the terms of that Article, those directives are to avoid imposing
administrative, financial and legal constraints in a way which would hold back the creation
and development of small and medium-sized undertakings;

Whereas the provisions of Councll Directive 89/391/EEC of 12 June 1589 on the introduction
of measures to encourage Improvements in the safety and health of workers at work(4) are
fully applicable to the areas covered by this Directive without prejudice to more stringent
and/or specific provisions contained therein;

Whereas the Community Charter of the Fundamental Sodal Rights of Workers, adopted at
the meeting of the European Council held at Strasbourg on 9 December 1989 by the Heads of
State or of Government of 11 Member States, and in particular points 7, first subparagraph, 8
and 19, first subparagraph, thereof, declared that:

'7. The completion of the intemal market must lead to an improvement in the living and
working conditions of workers in the European Community. This process must result from an
approximation of these conditions while the improvement Is being maintained, as regards in
particular the duration and organization of working time and forms of employment other than
open-ended contracts, such as fixed-term contracts, part-time working, temporary work and
seasonal work,

8. Every worker in the Européan Community shall have a right to a weekly rest period and to
annual paid leave, the duration of which must be progressively hasmonized in accordance
with national practices.

19. Every worker must enjoy satisfactory health and safety conditions in his working
environment. Appropriate measures must be taken in order to achieve further harmonization
of conditions in this area while maintalning the improvements made.’;

Whereas the improvement of workers' safety, hygiene and health at work is an objective
which shouid not be subordinated to purely economic considerations;

Whereas this Directive’is a practical contribution towards creating the socla! dimension of the
internal market:

Whereas laying down minimum requirements with regard to the organization of working time
is likely to improve the working conditions of workers in the Community;

Whereas, in order to ensure the safety and health of Community workers, the latter must be

granted minimum daily, weekly and annual periods of rest and adequate breaks; whereas it is
also necessary in this context to place a maximum limit on weekly working hours;
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L 225116

Official Journal of the Buropean Communities

12.8.98

COUNCIL DIRECTIVE 98/59/EC

of 20 July 1998

on the approximation of the laws of the Member States relating to collective

redundancies

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 160 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Parlia-
ment (),

Having regard to the opinion of the Bconomic and Social
Committee (%),

1)

@

(&

)

)

(€}

6] C 2
@ OJF C 158, 26. 5. 1997, p. 11.
O] L 4

Whereas for reasons of clarity and rationality
Council Directive 75/129/EEC of 17 Pebruary
1375 on the approximation of the laws of the
Member States relating to collective redundan-
cies (*} should be consolidated;

Whereas it is important that greater protection
shouid be afforded to workers in the event of
collective redundancies while taking into account
the need for balanced economic and social devel-
opment within the Community;

Whereas, despite increasing convergence, differ-
ences still remnain between the provisions in force
in the' Member States concerning the practical
arrangements and procedures for such redundan-
cies and the measures designed to alleviate the
consequences of redundancy for workers;

Whereas these differences cen have a direct effect
on the functioning of the internal rmarket;

Whereas the Council resolution of 21 January 1974
concerning 4 social action programme () made
provision for a directive on the approximation of
Member States’ legislation on coflective redundan-
cies;

Whereas the Community Charter of the funda-
mental social rights of workers, adopted at the
European Council meeting held in Strasbourg on 9
December 1589 by the Heads of State or Govern-
ment of 11 Member States, states, fater alia, in
point 7, first paragraph, first sentence, and second
paragraph; in point 17, first paregraph; and in point
18, third indent:

10, 6. 7. 1598

§, 22. 2. 1975, p. 29. Directive as amended by Dir-

ective 92/56/EEC (O] L 245, 26. 8. 1992, p. 3).

6)
{9 OF C 13, 12. 2. 1974, p. 1.

(8

&)

(10)

7. The completion of the internal market must
lead to an improvement in the living and
working conditions of workers in the Euro-

peann Community {.. ).

The improvement must cover, where neces-
sary, the development of certain aspects of
employment regulations such as procedures
for collective redundancies and those

regarding bankruptcies.
¢.)

17, Information, consultztion and participation for
workers must be developed along appropriate
lines, taking account of the practices in force
in the various Member States.

.}

18. Such information, consultation and participa-
tion must be implemented in due time, partic-
ularly in the following cases:

—..)

— in cases of collective redundancy pro-
cedures;

-5

Whereas this approximation must therefore be
promoted while the improvement is being main-
tained within the meaning of Article 117 of the
Treaty,

Whereas, in order to calculate the number of
redundancies provided for in the definition of
collective redundancies within the meaning of this
Directive, other forms of termination of employ-
ment contracts on the initiative of the employer
should be equated to redundancies, provided that
thers are at least five redundancies;

Whereas it should be stipulated that this Directive
applies in principle also to collective redundancies
resulting where the establishment’s activities are
terminated as a result of = judicial decision;

Whereas the Member States should be given the
option of stipulating that workers' representatives
may call on experts on grounds of the technicsl
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27.1999

CEN]

Official Journal of the European Communities

L 167/33

COUNCIL DIRECTIVE 1999/63/EC

of 21 June 1999

concerning the Agreement on the organisation of working time of seafarers
concluded by the European Community Shipowners' Association (RCS5A) and the
Federation of Transport Workers' Unions in the European Union (FST)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the Buropean
Community, and, in perticular Article 139(2) thereof,

Having regurd to the proposal from the Commission,

Whereas:

)

3

“

9

©

following the entry into force of the Treaty of
Amsterdam, the provisions of the Agreement on
social policy annczed to the Protocol 14 on social
policy, annexed to the Teeaty esteblishing the
European Community, s smended by the Treaty
of Maastricht, have been incorporated into Articles
136 to 139 of the Treaty establishing the Buropean
Community;

mansgement and labour {the social pestaers’), may
in accordance with Article 139(2) of the Treaty,
request jointly that agreements st Community level
be implemented by a Council decision on a
proposal from the Commizsion;

the Council sdopted Directive 93/104/EC of 23
November 1993 conceming certuin sspects of the
organisation of working time (') wheress sea trans-
port wus one of the sectors of activity excluded
from the scope of that Directive;

sccount should be tken of the relevant Conven-
tions of the Internationst Labour Organisation with
regsrd to the organimaton of working time,
including in pacticular those relsting to the houns
of wotk of sesfarers;

the Commission, in accordence with Article 3(2) of
the Agreement om social policy, hes consulted
roansgement and isbour on the posible direction
of Community ection with to the sectorns
and activities excluded from Directive 93/104/BC;

sfter that consultation the Commission considersd
thet Community sction was desimmble in that area,
and once aguin consulted t and labour
at Community level on the subatance of the envis-
aged proposal in sccordance with Article 3(3) of the
said Agreement;

the Butopesn Community Shipownen’ Asociation
{BECSA) and the Pederation of Transport Workers'

Unions in the Buropesn Union (FST) infotmed the

) O L 307, 13.121993, p. 1%

(&)

(10

ay

(2

a4y

Commission of their desire to enter into nego-
tiations in sccordence with Asticle 4 of the Agree-
ment on social policy;

the said organisations concluded, on 30 September
1998, an Agrrement on the working time of
seafarers; this Agreement contains a joint request to
the Commission to implement the Agreement by a
Council decvision or a proposal from the Commis-
sion, in accordance with Article 4(2) of the Agree-
ment on social policy;

the Couucil, in its resolution of 6 December 1994
on certain aspects for a Buropean Union social
policy: & contribution to economic and social
convergence in the Union () asked manapement
and lsbour to make use of the opporiunities for
concluding sgreements, since they are close to
social reality and to social problems;

the Agreement spplies to seafarer on boerd every
szagoing ship, whether publicly or privately awned,
whschuregm:nd:nlheummofmyumber
State snd is ordinarily engsged in commercial
maritime operations;

the proper instrument for implementing the
Agreement is a Directive within the meaning of
Article 249 of the Tresty; It therefore binds the
Member States a3 to the result to be achieved,
whilst leaving national authorities the choice of
form and methods;

in sucordance with the principies of subsidiavity
mdproporumnlllynutommAnicle § of the

teaty, the objectives of this Directive cannot be
sufﬁaenﬂylchlevedbyﬂ;eMemberSmmdm
therefore he better achieved by the Community;
this Directive does not go beyond what is necessary
for the atminment of those objectives;

with regacd to terms used in the Agreement which
are not specifically defined therein, this Ditective
leaves Member States free to define those termis in
accordence with nationel law end practice, s is the
case for other social Directives using sitnilar
terms, providing that those definitions respect the
content of the Agreement

{7 OJ C 361, 13121994, p. &
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Official Journal of the European Communities

L 195f41

DIRECTIVE 2000{34/EC OF THE EUROPEAN FARLIAMENT AND OF THE COUNCIL
of 22 June 2000

amending Council Directive 93{104/EC concerning certain aspects of the organisation of working
time to cover sectors and activities excluded from that Directive

THE EUROPEAN PARLIAMENT AND COUNCIL OF THE EUROC-
PEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 137(2) thereof,

Having regard to the proposal from the Commission {1,

Having regard to the opinion of the Ecomomic and Social
Committee (&),

Acting in accordance with the procedure laid down in Article
251 of the Treaty ), in the light of the joint text approved by
the Conciliaion Committee on 3 April 2000,

Whereas:

()  Article 137 of the Treaty provides that the Community
is to support and complement the activities of the
Member Stztes with a view to improving the working
environment to protect workers' health and safety.
Directives adopted on the basis of that Article are to
avoid imposing administrative, financial and legal
constraints in 2 way which would hold back the creation
and development of small and medium-sized undertak-

ings.

(2 Council Directive 23f104{EC of 23 November 1993
concerning certaln aspects of the isation of
working time () layz down minitnum safety and health
requirements for the tion of working time, in
respect of periods of dally rest, breaky, weekly rest,
maxmum  weekly time, annual leave and
aspects of night work, shift work and patterns of work.
That Ditective should be amended for the following
Teas0ns,

(% Road, air, sea and rail transport, inland waterways, sea
fishing, other work at sea and the activities of doctors in
training are excluded from the scope of Coundil
Directive 93/104EC.

@y  The Commission, In its proposal of 20 September 1990,
did not exclude any sectors and activities from Council
Directive 93/104/EC, nor did the E Parliament in
its Opinion of 20 February 1991 accept such exclusions.

C 133, 18.5,19%9, p. 33.
infon of the Eeropean Parlament of 14 April 1999 (0{ C 219,
30.7.1999, p. 231), Council Common Position of 12 Jaly 1999 (O}
ot 16 Nowasoer 1399 oo et pubiibed bt Dlbcal Jouma,
ovem i 3
Decition of the European Pu'ﬁnenr of 17 May 2000 and Councll
Declsion of 18 2000,
(9 Of L 307, 13121993, p. 18

E o C 43, 17.2.1999, p. 1.

{5} The health and safety of workers should be protected at
the workplace not because they work in a particular
sector or carty out a particular activity, but because they
are workers.

(6)  As regards sectoral legislation for mobile workers, a
complementary and parallel approach is needed in the
provisions on transport safety and the health and safety
of the workers concerned.

('  Account needs to be taken of the specific nature of
activities at sea and of doctors in training.

(8)  Protection of the health and safety of mobile workers in
the excluded sectors and activities should also be guar-
anteed.

(9  ‘The existing provisions concerning annual leave and
health assessments for night work and shift work should
be extended o include mobile workers in the excluded
sectors and activities.

{(10) The existing provisions on working time and rest need
to be adapted for mobile workers in the excluded sectors
and activites.

(1) Al workers should have adequate rest periods. The
concept of “rest’ must be expressed In units of tHme, Le.
in days, hours andfor fractions thereof.

(12) A European Agresment in respect of the working tme
ofs‘;g'ushubemput into effect by means of a
Council Directive (), on & proposal from the Comrmis-
sion, In accordance with Article 139(2) of the Treaty.
Accordingly, the provisions of this Directive should not

apply to scafarers.

(13 In the case of those ‘share-fishermen’ who are -
employces, it is for Member States to determine,

to Article 7 of Council Directive 93/104fEC,

the conditons for entiflement to, and graming of
anmual leave, including the arrangements for payments.

{(14) Spedific standards laid down in other Community instru-
ments relaﬂn&‘f:r example, to rest periods, working
time, anntal and night work for certain categories
of wotkers should teke precedence over the provistons
of Council Directive 93{104/EC as amended by this
Directive.

" Coundll Directive 1999{63/EC of 21 June 1999 the
e Famimion, of worng. time. of sodares

on the orpanization

by Comnwunity Shipowners' Association
{ECSA) and the Federa of Transnort Workers' Unions In the
Europesn Unlon (FST} {0) L 167, 2.7.1999, p. 33).
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1.12.2000 Official Journal of the European Communities L 30257

COUNCIL DIRECTIVE 2000{79/EC
of 27 November 2000

concerning the Furopean Agreement on the Organisation of Working Time of Mobile Workers in

Civil Aviation concluded by the Association of Eurepean Airlines (AEA), the European Transport

Workers' Federation (ETF), the Furopean Cockpit Association (ECA), the European Regions Airline
Association (ERA) and the International Air Carrier Association (JACA)

(Text with EEA relevance)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 139(2) thereof,

Having regard to the proposal from the Commission,

Whereas:

(1}  Management and labour may, in accordance with Article
139(2) of the Treaty, request jointly that agreements
concluded at Community level be implemented by a
Council decision on a proposal from the Commission.

(3 The Council adopted Directive 93/104/EC ('} concerning
certain aspects of the organisation of working time. Civil
aviation was one of the sectors and activities excluded
from the scope of that Directive. The Furopean Parlia-
ment and the Council adopted Directive 2000[34/EC
amending Directive 93/104/EC in order to cover sectors
and activities previously excluded.

(3  The Commission, in accordance with Article 138(2) of
the Treaty, has consulted management and labour on
the possible direction of Community action with regard
to the sectors and activities excluded from Directive
93/104/EC.

4} The Commission, considering after such consultation
that Community action was desirable, once again
consulted management and labour at Community level
on the substance of the envisaged proposal in accord-
ance with Article 138(3) of the Treaty.

(3)  The Association of European Airlines {AEA), the Euro-
pean Transport Workers' Federation (ETF), the European
Cockpit Association (ECA), the European Regions
Alrline Association (ERA) and the Internationmal Air
Carrier Association (IACA) have informed the Commis-
sion of their desire to enter into negotiations in accord-
ance with Article 138(4) of the Treaty.

(6)  The said organisations conchuded, on 22 March 2000, a
European Agreement on the Organisation of Working
Time of Mobile Staff in Civil Aviadon.

(7}  This Agreement contains & joint request to the Commis-
sion to implement the Agreement by a Council decision
on a proposal from the Comsmigsion, in accordance with
Article 139(2) of the Treaty.

M Of L 307, 13.12.1993, p. 14. Directive as amended by Directive
2000{34/EC (O] L 195, 1.8.2000, p. 41).

(8

{9

{10}

(11)

(12)

(14}

This Directive and the Agreement lay down more
specific requirements within the meaning of Article 14
of Directive 93{104{EC as regards the organisation of
working time of mobile staff in civil aviation.

Article 2{7) of Directive 93/104/EC defines mobile
workers as any worker employed as a member of travel-
ling or flying personnel by an undertaking which oper-
ates transport services for passengers or goods by road,
air or inland waterway.

The proper instrument for implementing the Agreement
is a Directive within the meaning of Article 249 of the
Treaty.

In view of the highly integrated pature of the civil
aviation sector and the conditions of competition
prevailing in it, the objectives of this Directive to protect
workers' health and safery cannot be sufficiently
achieved by the Member States and Community action is
therefore required in accordance with the subsidiarity
principle laid down in Article 5 of the Treaty. This
Directive does not go beyond what is mnecessary to
achieve those objectives.

With regard to terms used in the Agreement which are
not specifically defined therein, this Directive leaves
Member States free to define those terms in accordance
with national law and practice, as is the case for other
social policy Directives using similar terms, providing
that the said definitions are compatible with the

Agreement.

The Commission has drafted its proposal for a Directive,
in accordance with its Communication of 20 May 1998
‘Adapting and promoting the social dialogue at
Community level’, taking into account the representative
status of the signatory parties and the legality of each
clause of the Agreement. The signatory parties together
have a suffictently representative status for flying
personnel employed by an undertaking which operates
transport services for passengers or goods in civil
aviation.

The Commission has drafted its proposal for 2 Directive
in compliance with Article 137(2) of the Treaty which
provides that directives in the social policy domain ‘shalt
avoid imposing administracive, financial and legal
constraints in a way which would hold back the
creation and development of small and medium-sized

undertakings’.
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Official Journal of the Furopean Union

L 299(9

DIRECTIVE 2003{88/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 4 November 2003
concerning certain aspects of the organisation of working time

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European Com-
munity, and in particular Article 137{2) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the Furopean Economic and
Social Committee {*),

Having consulted the Committee of the Regions,

Acting in accordance with the procedure referred to in Article
251 of the Treaty (8,

Whereas:

{1t  Council Directive 93{104/EC of 23 November 1993,
concerning certain aspects of the organisation of
working time {*), which lays down minimum safety and
health requirements for the organisation of working
time, in respect of periods of daily rest, breaks, weekly
rest, maximum weekly working time, annual leave and
aspects of night work, shift work and patterns of work,
has been significantly amended. In order to clarify
matters, a codification of the provisions in question
should be drawn up.

() Article 137 of the Treaty provides that the Community
is to support and complement the activities of the
Member States with 2 view to improving the working
environment to protect workers' health and safety.
Directives adepted on the basis of that Arnticle are to
avoid imposing administrative, financial and legal
constraints in a way which would hold back the creation
and development of small and medium-sized undertak-
ings.

{33  The provisions of Council Directive 89/391/EEC of 12
June 1989 on the introduction of measures to encourage
improvements in the safety and health of workers at
work (*) remain fully applicable to the areas covered by
this Directive without prejudice to more stringent and/or
specific provisions contained herein.

{# The improvement of workers' safety, hypiene and health
at work s an ob}ectlve which should not be subordi-
nated to purely economic considerations.

gO}Cﬁl I4r_f312003p12311ammtnf 7 Decermber "
inion of the Eu Parli 1 2002 (not

O i O e o (ecembe 2002 fuot yo

tember 2003,
] 0 L 307, 13,12.1993, p. 18. Directive as amended by Directive
134}‘EC of the European Parliament and of the Council {Of L

195 1.8.2000, p. 41),

(+ OJL 183, 29.6, 1989, p. L

(55 All workers should have adequate rest periods. The
concept of ‘rest” must be expressed in units of time, Le.
in days, hours andfor fractions thereof Community
workers must be granted minimum daity, weekly and
antmal periods of rest and adequate breaks. It is also
necessary in this context to place a maximum limit on
weekly working hours.

{6/  Account should be taken of the principles of the Interna-
tional Labour Organisation with regard to the organisa-
tion of working time, including those relating to night
work.

(7 Research has shown that the human body is more sensi-
tive at night to environmental disturbances and also to
certain burdensome forms of work organisation and that
long periods of night work can be detrimental to the
health of workers and can endanger safety at the work-
place.

(8  There is a need to limit the duration of periods of night
work, including overtime, and to provide for employers
who regularly use night workers to bring this informa-
tion to the attention of the competent authorities if they
50 request.

(9 It is important that night workers should be entitled to a
free health assessment prior to their assignment and
thereafter at regular intervals and that whenever possibie
they should be transferred to day work for which they
are suited if they suffer from health problems.

{10y  The sltuation of night and shift workers requires that the
level of safety and health protection should be adapted
to the nature of their work and that the orgamisation
and functioning of protection and prevention services
and resources should be efficient.

(11)  Specific working conditions may have detrimental effects
on the safety and health of workers. The organisation of
work according to a certain pattern rmust take account
of the general principle of adapting work to the worker.

(12} A Furopean Agreement in respect of the working time
of seafarers has been put into effect by means of Council
Directive 1999/63EC of 21 June 1999 concerning the
Agreement on the organisation of working time of
seafarers concluded by the European Commmunity Ship-
owners' Association (ECSA) and the Federation of Trans-
port Workers' Unions in the European Union {FST) {5
based on Article 139(2) of the Treaty. Accordingly, the
provisions of this Directive should not apply to
seafarers.

() OJL 167, 2.7.1999, p. 33.
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COUNCIL DIRECTIVE 2009{13{EC

of 16 February 2009
the Agreement concluded by the Euwropean Commmanity Shipowners' Associations

implementing
(ECSA)mdd:eEnmpunTmsponWorkm Federation {ETF) om

the Maritime Labour

Convention, 2006, and amending Directive 1999[63}2(:

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing
Community, and in particuler Anicle 139(2) thereof,

the European

Having regard to the proposal from the Commission,

Whereas:

m

@

3

L

5

Management and labour, hereinafter referred to as ‘the’

social parters’, may, in accordance with Article 139(2)
of the Treaty, request jointly that agreements concluded
by them at Community level be implemented by a
Council decision on a proposal from the Commission,

On 23 February 2006, the International Labour Organis-
ation adopted the Maritime Labour Comvention, 2006,
desiing 10 create a coherent  instrument
embodying s far as possible all up-to-date standards of
existing International marittme labour Conventions and
Recommendations, as well as the fundamental principles
to be found in other international labour conventions,

The Commission has consulted t and labour,
In accordance with Article 138(2) of the Treaty, on the
advisability of developing the existing Community acquis
by adapting, consolidating or supplementing it in view of
the Maritime Labour Convention, 2006,

©On 29 Sepnember 2006 the European Community Ship-
owners” Associstions (ECSA) and the European Tramsport
Workers' Fedeystion (ETF) informed the Commission of
their wish to enter into in accordance with
Article 138(4) of the Treaty.

On 19 May 2008, the said organisations wishing to help
create of :dil;)bal level playing field throughout the
maritime industry, concluded an Agreement on the
Maritime Labour Conventon, 2006, hereinafter referred
to as ‘the Agreement’. This Agreement and its Annex
contalr a joint request to the Commission to
implement them by a Council decision on ¢ proposal
from the Commission, In accordance with
Article 139(2) of the Treaty.

4]

@

9

{10}

{1

12

{13

The Agreement amends the Evropean Agreement on the

jon of working time of seafarers conduded in
Brussels on 30 September 1998 by the
Commmnity Shipowners' Associations (ECSA) and the
Federation of Transport Workers' Unions in the
European Union {F57).

For the purpose of Article 249 of the Treaty, the appro-
priate instrument for implementing the Agreement is a
Jivectt

The Agreement will enter into force simultaneously with
the Maritime Labour Convention, 2006, and the social
partners wish the national messures implementing this
Directive to enter into force not earfier than on the date
of entry into force of the said Convention.

For any terms used in the Agreement and which are not
specifically defined therein, this Directive lezves Member
States free to define them in accordance with national
law and practice, as Is the case for other soclal
Directives using similar terms, provided that those defi-
nitions respect the content of the Agresment.

The Commission has drafted its proposal for a Directive,
in accordance with its Communlcation of 20 May 1998
onadapﬁngmduﬂ'mnoﬁngrhewchldidogueat
Comnmmity fevel, inte account the rt|1]:!
mofthesignatmypartiesand the legality of each
clause of the Agreement.

The Member States may emtrust management and labour,
at their joint request, with the implementation of this
Directive, o3 long a3 the Member States take afl the
necessary steps to ensure that they can at all times
guarantee the results imposed by this Directive.

The provisions of this Directive should apply without
prejudice to any existing Community provisions being
monspeuﬁcmd[orgxamngahjghulmlofprmalon
o and in particular those incladed in
Commity legislarion,
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C52 Holidays with Pay Convention, 1936

Convention conceming Anntial Helidays with Pay {Note: Date of coming intc force: 22:09:1939. The Convention was revisad in 1970 by

Cenvention No. 132. Following the coming into force of this Convaation, Convention No. 52 is no longer open to ratification.)
Convention:C(52

Place:Geneva

Sassion of the Conference:20

Date of adoption:24:06:1936

Subjact classification: Paid Leave

Subject: Working Time

Display the document in: French Spanish
Status: Outdated instrument

The General Conference of the Internationai Labour Organisation,

Having been convened at Geneva by the Governing Body of the International Labour
Office, and having met in its Twentieth Session on 4 June 1936, and

Having decided upon the adoption of certain proposals with regard to annual holidays
with pay, which is the second item on the agenda of the Session, and

Having determined that these proposals shall take the form of an international
Convention,

adopts this twenty-fourth day of June of the year one thousand nine hundred and thirty-
six the following Convention, which may be cited as the Holidays with Pay Convention,
1936:

Article 1

1. This Convention applies to all persons employed in any of the following undertakings
or establishments, whether public or private:

(a) undertakings in which articles are manufactured, altered, cleaned, repaired,
ormamented, finished, adapted for sale, broken up or demolished, or in which materials
are fransformed, including undertakings engaged in shipbuilding or in the generation,
transformation or transmission of electricity or motive power of any kind;

(b} undertakings engaged wholly or mainly in the construction, reconstruction,
maintenance, repair, alteration or demolition of any one or more of the following:

buildings,
railways,
tramways,
airports,
harbours,
docks,

piers,
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C132 Holidays with Pay Convention (Revised), 1970

Convention concerning Annual Hofidays with Pay (Revised), 1970 (Note: Date of coming into force: 30:06:1973.)
Convention:C132

Place:Geneva

Session of the Conference: 54

Date of adoption:24:06:1970

Subject classification: Paid Leave

Subject: Working Time

Ses the ratifications for this Convention

Display the document in: Erench Spanigh
Status: Other instrument

The General Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the International Labour
Office, and having met in its Fifty-fourth Session on 3 June 1970, and

Having decided upon the adoption of certain proposals with regard to holidays with
pay, which is the fourth item on the agenda of the session, and

Having determined that these proposals shall take the form of an internationai
Convention,

adopts this twenty-fourth day of June of the year one thousand nine hundred and
seventy the following Convention, which may be cited as the Holidays with Pay
- Convention (Revised), 1970:

Article 1

The provisions of this Convention, in so far as they are not otherwise made effective by
means of ¢ollective agreements, arbitration awards, court decisions, statutory wage
fixing machinery, or in such other manner consistent with national practice as may be
appropriate under national conditions, shall be given effect by national laws or
reguiations.

Article 2
1. This Convention applies to all employed persons, with the exception of seafarers.

2. In so far as necessary, measures may be taken by the competent authority or
through the appropriate machinery in a country, after consultation with the
organisations of employers and workers concerned, where such exist, to exclude from
the application of this Convention limited categories of employed persons in respect of
whose employment special problems of a substantial nature, relating to enforcement or
to legislative or constitutional matters, arise.

3. Each Member which ratifies this Convention shall list in the first report on the
application of the Convention submitted under Article 22 of the Constitution of the
International Labour Organisation any categories which may have been excluded in
pursuance of paragraph 2 of this Article, giving the reasons for such exclusion, and
shall state in subsequent reports the position of its law and practice in respect of the
categories excluded, and the extent to which effect has been given or is proposed to be
given to the Convention in respect of such categories.

Article 3
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[2004] ICR Bamsey v Albon Engineering (CA)

Court of Appeal
Bamsey and others v Albon Engineering and Manufacturing plc

[2004] EWCACiv359

2003 Nov1z,18; Auld, May and Jacob L]JJ
2004 Marchzs

Employment — Working time provisions — Annual leave — Employee contracted to
work 39-hour week with overtime if required — Employee’s hours averaging
58 per week — Payment for annual leave based on 39-hour week — Whether
payment at “rate of a week’s pay” — Employment Rights Act 1996, s 234 —
Working Time Regulations 1998 (SI 1998/1833), reg 16 — Council Directive
93/104/EC, art 7

The applicant was contractually required to work 39 hours a week with overtime
of up to nine hours if required. Between 24 December 1999 and 4 January 2000,
while he was on annual leave, the applicant was paid an amount calculated at the rate
of a 39-hour week, although during the r2-week period prior to that he had actually
worked an average of 60 hours a week and generally averaged 58 hours. He claimed
compensation, alleging breach of regulation 16 of the Working Time Regulations
1998% and article 7 of the Working Time Directive 93/104/EC?, on the ground that
the employers had failed to pay him “at the rate of a week’s pay” in respect of each -
week of leave. The employment tribunal, dismissing the claim, held that, applying
the definition in section 234 of the Employment Rights Act 19963, the applicant’s
“normal working hours” were those fixed by the contract of employment, namely
39 hours a week, and that, accordingly, the amount of “a week’s pay” for the
purposes of regulation 16(x} was the amount payable for those hours. - The
Employment Appeal Tribunal dismissed the applicant’s appeal.

On appeal by the applicant—

Held, dismissing the appeal, that the purpose of the Working Time Directive was
to encourage a climate of protection for the working environment and the health of
workers, and, while it laid down, in article 7, the principle of entitlement to four
weeks’ annual leave, it did not require member statés to ensure that workers received
more pay during their period of annual leave than they were contractually entitled to
earn; that regulation 16 of the Working Time Regulations 1998 incorporated, for
the purpose of determining “a week’s pay”, not only sections 221 to 224 of the
Employment Rights Act 1996, but also the interpretation of “normal working hours”
in section 234, and, on analysis of sections 221 to 224 and 234, where overtime was
worked, only that which the contract of employment required the employer to
provide and the employee to do counted as “normal working hours” for the purpose
of calculating “a week’s pay”; and that, accordingly, the applicant’s leave pay was
to be calculated by reference to his contractual hours only for the purposes of
regulation 16(1} { post, paras 32, 34, 35, 37)

Gibson v East Riding of Yorkshire Council [2000] ICR 890, CA considered.

Decision of the Employment Appeal Tribunal [2003] ICR 1224 affirmed.

The following cases are referred to in the judgment:

Carver v Saudi Arabian Airlines [1999] ICR 991, CA
Fox v C Wright (Farmers) Ltd [x978] ICR 98, EAT

x Work tions 1998, reg 16: see post, para 13.
unaﬁ)necﬂve 93/104/E Csart 7: See post, para 57 5
3 Employment Rights Act x996’ $ 234: Se¢ post, para 7.
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Bleuse v MBT Transport Ltd (EAT) [2008] ICR

Employment Appeal Tribunal A
Bleuse v MBT Transport Ltd and another

UKEAT/632/06
UKEAT/339/07

2007 Decrxjar Elias ] {President)

Employment — Unfair dismissal — Excluded classes — Work outside Great
Britain — German national working exclusively abroad for UK company —
Contract providing for resolution of disputes by English law and courts —
Whether employment tribunal baving jurisdiction to bear claims for unfair
dismissal and boliday pay — Claim for breach of comntract — Whether time ¢
limit to be extended — Employment Rights Act 1996, ss 94(1), 2z04(1) —
Working Time Regulations 1998 (SI 1998/1833), reg 1(2) — Parliament and
Council Directive 2003/88/EC, art 7 ~ Council Regulation (EC} No 44/2001,
art 19

The claimant, a German national living in Germany, was employed by a
company registered in the United Kingdom. He worked solely in mainland Europe
and never in Great Britain. Clause 17 of his contract provided that it was governed
by English law and that English courts had exclusive jurisdiction over any disputes.
He resigned and made claims of unfair constructive dismissal, breach of contract,
unlawful deduction of wages and for holiday pay. His advisers presented the claims a
month outside the prescribed three-month time limit, and at a pre-hearing review of
the breach of contract claim, which the claimant did not attend and in respect of
which the jurisdiction of the employment tribunal was otherwise conceded, a
tribunal chairman dismissed the claim, deciding that without an explanation for the
delay she was bound to conclude that it would have been reasonably practicable for
the claim to have been presented in time. A different chairman dismissed the claims
of unfair dismissal and unlawful deduction of wages, on the ground that the
territorial scope of the relevant provisions of the Employment Rights Act 1996* did
not extend to the claimant since he was not based in Great Britain, and the claim
for holiday pay, on the ground that under regulation 1(z) of the Working Time
Regulations 199 8= they extended to Great Britain only. F

On appeals by the claimant, relying, inter alia, on Council Regulation
(EC) No 44/20013 giving the English courts exclusive jurisdiction, and on article 7 of
Parliament and Council Directive 2003/88/EC# providing a right to holiday pay—

Held, (1) allowing the appeal against the dismissal of the breach of contract
claim, that the cost to the claimant of appearing before the tribunal to give what was
apparently uncontested evidence would have been disproportionate to the matter at
issue, and the tribunal chairman ought not to have held it against him that he didnot €
give oral evidence; that, given the difficulties facing the claimant, who did not speak
English and was away from home much of the time, he had not acted unreasonably in
relying on his advisers and had acted speedily when initiating the claim; but that there
was an issue as to whether his advisers might have acted unreasenably and whether
he was bound by their actions, and that issue would be remitted to a different tribunal
for consideration { post, paras 17-19).

?loymentmghtsAct 1996, S94(1): see post, para 36.
S 204(1): se_r_posr,pm 37.

2 Work Regulations 1958, reg 1{2): see post, para 2.8.

% Council Regulation (EC} No 44/2001, arts 18, 19: seepost,gm-a

4 Parliament and Co Directive zoong&fEC art 7(x): Member states shall take the
measures necassary to ensure that every worker is entitled to paid annual leave. . .
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[2006] ICR British Airways plc v Noble (CA)
Court of Appeal
British Airways plc v Noble and another
[2006] EWCACiv 537
2006 March 8, 9; Mummery, Scott Baker LJJ and Sir Charles Mantell
May g

Employment — Working time provisions —— Paid anmual leave — Employees
contracted to work shifts of varying length within six-monthly roster — Shift pay
calculated in accordance with collective agreements — Calculation of weekly
amount involving payment for 48 working weeks being spread over 52 weeks —
Resulting sum paid whether employee working or on holiday — Whether
underpayment of shift element of pay for statutory holiday period —
Employment Rights Act 1996, s 222 — Working Time Regulations 1998
(S11998/1833), reg 16(x)

The claimants brought complaints, in specimen cases, alleging that they were
underpaid in respect of their four-week statutory period of holiday, because the
employer’s method of calculating shift payments produced a figure inconsistent with
regulation 16 of the Working Time Regulations 1998" and section 222 of the
Employment Rights Act 1996 The claimants worked a variety of shifts on a six-
monthly roster and, in addition to their basic pay, received a sum for shift work
which varied depending on the shift worked. Such arrangements had been negotiated
in collective agreements and incorporated in employees’ contracts of employment.
Calculation of shift pay involved taking the appropriate weekly figure for the relevant
shift, multiplying it by 48, being the number of weeks in a working year, and dividing
by 52, resulting in a weekly figure which was paid for each week covered by the roster
whether the employec worked or was on holiday that particular week, ' The
employment tribunal found that the employer had failed to pay the claimants within
the terms of regulation 16 at the rate of “a week’s pay in respect of” their annual
holiday weeks. Anappeal by the employer was dismissed by the Employment Appeal
Tribunal on the basis that the application of the 48/52 multiplier resulted in an
underpayment in respect of holiday pay in breach of regulation 16, since payment
throughout the year had been secured by reducing the rate otherwise payable,

On the employer’s appeal—

Held, allowing the appeal, that the use of the multiplier, which resulted in the
payments for shift work in 48 weeks being spread over the 52 weeks of the year, was
part of the formula for calculating shift pay contained in the collective agreements
and incorporated into employees’ contracts of employment and did not involve the
employer, in calculating “a week’s pay”, misapplying the statutory provisions or the
collective agreements; and that, in paying employees the same amount for shift pay
both when they were ar work and when they were on holiday, the employer had
complied with the requirements of the Working Time Regulations 1598 and with the
policy of the legistation whereby employees should be encouraged to take their
holiday entitlement { post, paras 36, 37, 47, 49, §2, §3)-

Decision of the Employment Appeal Tribunal reversed.

The following cases are referred to in the judgment of Mummery LJ:

MPB Structures Ltd v Munro [2004] ICR 430, Ct of Sess
Marshalls Clay Products Ltd v Caulfield [2004] EWCA Civ 422; [2004] ICR 1502,
CA

' Working Time Regulations 1998, reg 16{1): ses post, para 16(2).
* Employment Rights Act 1996, 5 222{2): see postl: par’: 16(4).
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Neutral Citation Number: [2009] EWCA Civ 1355
Case No: A2/2008/1078, 1657 & 2508

IN THE HIGH COURT OF JUSTICE

COURT OF APPEAL (CIVIL DIVISION)

ON APPEAL FROM THE EMPLOYMENT APPEAL TRIBUNAL
HH.I PETER CLARK (1078 & 1657)

HHJ McMULLEN QC {2508)
UKEAT/0095/08/RN & UKEAT/0433/07/dm

Roval Courts of Justice
Strand, Lon WC2A 211

Date: 14/12/2009

Before :

LORD JUSTICE MUMMERY
LORD JUSTICE MAURICE KAY
and
LORD JUSTICE JACOB

(1) MR KP DUNCOMBE & ORS Appellant
(2) MR JR FLETCHER
-and -
SECRETARY OF STATE FOR CHILDREN, SCHOOLS Respondent
& FAMILIES

MR NIGEL GOIFFIN QC and MR SIMON HENTHORN Solicitor Advocate
(instructed by Reynolds Porter Chamberlain LLP) for the Appellants
MR JONATHAN CROW QC, MR BRUCE CARR QC and MS MAYA LESTER
(instructed by the Treasury Solicitor ) for the Respondent

Hearing dates : 1%, 2™ & 3™ April 2009

Judgment
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EVANS (applicant/respondent) v

MALLEY ORGANISATION LTD t/a First
Business Support (respondents/appellants)

[2002) EWCA Civ 1834

100 Contracts of employment
1244 Termas of employment — pay — commigsion
128 Terms of employment ~ hohdcysnndhohduypay
3000  Healih and safety
3826 WarkingﬁmeReguIaﬁms-nghtsand
- annual leave
4100 Employment Appeal Tribunal

Employment Righte Act 1996 sectiona 13, 221(1), 221(2), 221(3), 221(4)
Working Timme Rogulations 1995: regu. 13, 14, 16, 35

The facts:

Mr Evans was employed by the appellanis as a sales representa-
tive. His contrect of employment provided for a basic annaal
salary plus cornmission on contracts he was saccessful in obtain-
ing for kiz empleyers. Although entitlement to commission was
earned with the achievement of a successfal sale, it was not
payeble until the new client had paid 25% of the contractnal snm
due to the Usually that occirred nine months after the
contract had been achisved. Tha contract of employment further
provided for holidsy pay at the normal basic rate.

In March 2000, Mr Evans was suspended for allegedly being
part of a conspiracy between several members of steff to leave at
the same time to work for a competitor. Whilst suspended, he was
paid his basic salary. His employment termninated on 24 March.

MrEvmpmmtedanapphuhnninmmphymentlﬁbm&l
claiming that the holiday pay due to him under the Working Time
Regulations during his employment had been calculated on the

wrang basis. It was also alleged that the made to him
during the period of his had been calculated on the
sams erronscus bagis. Both had besn mads at tha rate

payments
of his basic annual salary of 210,000, whereas Mr Evans con-
tapdded that they shonld have been based on his hasic salary plus
mw«mgﬁ;nenquhﬂmwﬂ?'ﬁ.mh

[ enti-
tlad to be paid at the rate of 2 "week's pay” in respeet of each week
of leerve to which he is entitled under the Regulations, the amount
of & “week's pey” being determined in acoordancs with the provi-
sions of 8221 to 224 of the Employment Righte Act,

Section 221(2) provides that “if an employes's remuneration for
amployment in normal working hours ...'does not vary with the
amount of work dope, the amntofuwuk’uminﬁnammt
which is payeble by the smployer under the condract of employ-
ment in foree on the ealenlation date if the employes works

his normal hours in a weelc.”

Section 221(3) applies "if the employee's remuneration for

orking hours ... doas vary with the
amount of work done in the period®, nndpmduthat'the
amount of a week's pay is the amount of rexeumeration for the
number of normal working hours in s week caleulated at the aver-
mhourlymofmmmﬂmmnhhbythemmwthe
m respect of the tast 12 weaks,
221(4)prwiduihlt “In thiz section references to
nmnmtinnvuyingwiﬁxthomeutofmkdmeineludn
remuneration which may include any commission or similar pay-
ment which varies in amount.”

The employment tribunal foond that Mr Evans's remuneration
did not vary with the amount of work done and that the amount
utuweok‘npg:hmbuhhm:nmdmmﬂ:
£.221(2), On that basix, his holiday pay had been correctly calen-
lated. The tribunal also fouyud that thare was no gvidencs to sup-
port Mr Evans’s complaint that he shouid recsive more than the
basie rate of pay during the pexiod of his suspension.

Tha EAT allowed Mr Evans’s appeal. On the issue of holidey
pay, the EAT hald that: “The amount of work dons in the period of
normal working houra did not vary in the sense that payment was
ot based on the amount of work done. Rather pxyment of com-
mission was based on ths ouicome of that work."
sxpressed that view, howevar, the EAT concluded that 8.221(4) has

ﬁeeﬁﬂﬁm‘hmﬂmﬁsﬂuﬂnm
*somebody who receives paymest by way of conmission which is
natpqymmthymfumhthemtnfwrkdmhtm
ment by reference to the varying result of work done, is provided
for by 8 221(3) rather than 5 221(2)." Accordingly, Mr Evans's hal-
ﬁeypeynhmldhﬂehmcﬂculatedmhnmunmhﬂnd-
ing commission, over the relevant 12-week period.

Onﬂxemofmdwmsthepﬂmdwhenl{rmwm
pended, the EAT soncduded that the t tribunal had
failed to address the question as to what the word “pay” meant in
respect of the disciplinary procedure which provided for suspen-
sion on pay. The EAT therefore remitied the matter to the tri-
bunal to hear evidence of the true meaning of "suspension with
pey”.

The Court of Appeal (Lord Justice Pill, Lord Justice
Judge, Lady Justioe Hale} on 27 November 2002 allowed
theappulmdnimtodtheorderofﬂnemplmt
tribunal.

The Court of Appeal held:

124 4, 128, 3826

The employment tribunal had correctly eoncluded
that the applicant’s remuneration did not vary with
the amount of work done in normal working hours
and thet, therefore, the amount of & week’s pay for
the purposees of holiday entitlement under the Work-
ing Time i fell to be ealculated in accor-
dance with 5.221(2) of the Employment Rights Act
and, on that basis, did not include commission pay-
ments. In allowing the applicant’s appeal against
that decision, the EAT had erred in holding that
£.221(4), which provides that: “In this section refer-
ences to remmmeration varying with the amount of
work done includes remuneration which may
inclade any commission or similar payment which
varies in smomnt”, has the effect of overriding the
normsa] meaning of 5.221(8), so that although the
appiieani’s commission was not payment by refer-
ence to the smount of work done, his case oame
within e.221(3) rather than 5.381(2) and, aceordingly,
his week's pay fell to be caleulated on the baals of his
average earnings, including comméission, over the
relevant 1%-week

The referemoces to commission in 2.221(4) does not
require or permit all contracts in which comsmissiom
is a part of the remuneration to be placed within
0.221(3). The distinction between subssction (2) of
5221 and subsection (3) turns on whether or not the
employee’s remmuneration does or does not very with
the amoumt of work done in norpaal working hours,
Section 221(4) does not bear upon the issne of
whether a contract falls within subsection (2) or (8).
What 5.221(4) achieves is to meke clear that where
rexuneration does in fact vary with the smount of
work done, commission, bonuses and similar pay-
ments are imclnded in the ecalculation of an
employee’s wook's pay.

Section 281(4) had no impact on the present oase.
The applicant’s remuneration varied not with the
amount of work which he did during his working
woek but with the results of that work in the sense of
coniracts obtained. The expression “amount of work
done” could not be read as meaning that amount of
work and that part of the work which achieved a
contract. The amommt of work resulting in a eontract
may vary but the result achieved by the workwas a
differout concept from the act of working. Time
spent attempting to persuade & client
to sign a contract was as much work as a succeasful.
encounter with the client. The employment tribunal
hadomaﬂlyeonnhded, that the present

within the provisions of 5.221(8)
andtlmttlalppﬁeant’lhoﬁdaywhadbmm
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(20001
[COURT OF APPEAL] A
GIBSON v. EAST RIDING OF YORKSHIRE COUNCIL
2000 April 19; Pill, Brooke and Mummery L.}J.

June 21

Employment—Working time provisions—Local authority employer—Neo B
contractual entitlement to paid annual leave—Failure to implement
Community law to provide entitlement—Whether Community law
provision having direct effect—Council Directive (9311041E.C.),
arts. 2, 7

The applicant, a swimming instructor employed by a local
authority, was paid an hourly rate and had no contractual
entitlement to paid annual leave. In June 1997, after the date by C
which member states were required to implement the Working
Time Directive (93/104/E.C.)! but before the United Kingdom had
done so, the applicant made a complaint to an industrial tribunal
that by not paying her for annual leave, contrary to article 7 of
the Directive, her employers were making unlawful deductions
from her wages. The tribunal found that, although, as the
employers were an emanation of the state, the applicant could
prima facie enforce a right against them under the Directive, its D
terms were not sufficiently precise and unconditional to have
direct effect, and it dismissed her claim. The appeal tribunal
allowed the applicant's appeal holding that, on a necessary
examination of the Directive as a whole, its structure was
consistent with its having direct effect in that it was designed to
require member states to confer minimum rights on workers in a
way which could be said to be unconditional, that article 7 was ¢
clear and precise and gave effect to the Directive’s purpose, and
that the article had direct effect and varied the applicant’s
contractual rights in that, had the Directive been implemented
timeously, she would have been entitled to paid annual leave at
the date of her complaint.

On the local autl?ority’s appeal:i—

Held, allowing the appeal, that, notwithstanding that article 7
of the Working Time Directive (93/104/E.C.) provided that the F
length of the minimum period of paid annual leave was four
weeks, on an examination of the wider context of the nature,
general scheme and wording of the Directive in. respect of the
organisation of working time, the article left unanswered key
questions affecting individual entitlement to annual leave; that the
concepl of “working time” in article 2 was not defined precisely
enough to enable a court to determine the period an employee
had to have worked before he was entitled to the specified period G
of annual leave; that, in the absence of sufficient precision in
article 7 or by reference to other provisions in the Directive, it was
impermissible to interpret the article as having direct effect by
reference to national practice or custom in the workplace; and
that, accordingly, the provisions of article 7 of Directive 93/104
did not have direct effect so as to be enforceable by a national
court at the instance of an individual employee (post, pp. 895¢c-p, H
896e-G, 8970, 8983-E).

! Council Directive (93/104/E.C.), art. 2: see post, pp. 8951-896a.
Art. 7. see post, p. 893c-D.
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{1985]
[BousE oF Lorps]
AND
CAMMELL LAIRD SHIPBUILDERS LTD. . . . RESPONDENTS
[On appeal from HAYWARD v. CAMMELL LAIRD SHIPBUTLDERS LTD.
(No. 2)]

1988 Feb. 15, 16, 17; Lord Mackay of Clashfern L.C.,
May 5 Lord Bridge of Harwich, Lord Brandon of Oakbrook,

Lord Griffiths and Lord Goff of Chieveley

Discrimination, Sex—Equal pay—-Work of equal value—Work of
applicant and male comparators of equal value—Applicant’s basic
pay less than comperators—Other conditions more favourable 1o
applicani—Whether entitlement 10 complain of ineguality in
relation to specific term irrespective of benefits under contract as
a whole—Equal Pay Act 1970 (c. 41), 5. 1{2)(c} (as amended by
Sex Discrimination Act 1975 (c. 65), s. 8 and Equal Pay
(Amendment) Regulations 1983 (S.1. 1983 No. 1794), reg. 2(1}}

The applicant, a woman, was employed at 2 shipyard canteen
as a cook and was classified as onskilled for the purposes of
p2y. She daimed under section 1{2)(c) of the Equal Pay Act
1970' that she was doing work of equal value to male
comparators who were shipyard workers paid at the higher rate
g;emmcleﬂnen in the yard. Foﬂmomn' bl).n g;al;aﬁi:ct by an
i t expert under section 1 e , an
industrial tribunal held that the applicant’s work was of equal
value to that of the men. The in ial tribunal, at a further
hearing, rejected the applicant’s contention that, in considering
whether her contract of empioyment should be modified, it was
sufficient to compare her basic pay and overtime rates with that
of the male comparators and held that without 2 comparison of

Employment Appeal Tribunal dismissed the applicant’s :

and, on her appeal, the Court of Appeal upheld that decision.

The Court of Appeal dismissed the applicant’s appeal.

On appeal by the applicant:—

Held, allowing the a , that on its true construction
section 1(2) of the Act of 1970 referred to the specific term
terms of the contract of which complaint had been made
notwithstanding that, when looked at as a whole, the
complainant’s contract may have been no less favourable than
the comparators because she was entitied to other benefits
which they were not entitled; that the expression “term”™ was
be given its natural meaning ac a distinct provision or part
the contract which had sufficient content for it to be compared

for determination (post, pp. 900p-G, 901c-Db, 903a—s, 904e—H,
90713—508s).

! Equal Pay Act 1970, as amended, 5. 1(2)(c): see post, p. 89902
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Marshalls Clay Products Ltd v Caulfield (CA) [2004] ICR
Court of Appeal A
Marshalls Clay Products Ltd v Caulfield and others
Clarke v Frank Staddon Ltd
[2004] EWCACiv 422 5
2004 Janz7; Judge, Laws LJJ and Charles ]
April 28

Employment — Working time provisions — Paid annual leave — Employee’s hourly
rate of pay including element of holiday pay — Whether void — Whether
Employment Appeal Tribunal bound by Court of Session decision — Working
Time Regulations 1998 (SI 1998/1833), reg r6(1)(5)* — Council Directive ¢
93/104/EC, art 7>

In two unrelated cases employees made claims for payment in respect of their
annual leave entitlement pursuant to regulation 16(x) of the Working Time
Regulations 1998. In the first case the employees’ contracts of employment provided
for the payment of an hourly rate increased by a specified amount to include paid
holidays both for normal working and overtime. An employment tribunal held that p
the arrangement was a payment which replaced entitlement to take paid leave, in
breach of regulation x3{9)(b}, and was therefore void under regulation 35(x). The
employment tribunal in the second case held that the hourly rates of pay in the
applicant’s contract of employment included an element in respect of holiday pay
which was not unlawful and which the employer was entitled to set off under
regulation 16({5). On appeal by the employer in the first case and by the employee in
the second case the Employment Appeal Tribunal held that such rolled-up heliday £
entitlement was permitted under the Working Time Regulations 1998 if the contract
provided for a basic wage or rate topped up by a specific sum or percentage in respect
of holiday pay, and it allowed the employer’s appeal in the first case and remitted the
second case to the employment tribunal to determine whether the contract satisfied
that condition.

On appeal by the employees in the first case and by the employer in the second
case—

Held, that article 7 of the Working Time Directive 93/104/EC by its langnage F
imposed no obligation to pay the worker in respact of his leave at the time the leave
was taken, and the position could be no different under any provision contained in
the Working Time Regulations 1998, which had no vires beyond the implementation
of the Directive; that any other view depended on an implicit conclusion that a
contractual provision for “rolled-up” holiday pay made its enjoyment sufficiently
difficult or problematic that it would fall to be treated as repugnant to article 7, .
whereas there was no reason why workers generally should not manage rolled-up
holiday pay perfectly sensibly; but that, given that the Court of Session had taken an
opposite view, it could not be said that the point was acte clair, and, accordingly, the
question would be referred to the Court of Justice for a preliminary ruling ( post paras
19, 40, 4347, 505 1)

R (Broadcasting, Entertainment, Cinematographic and Theatre Union) v
Secretary of State for Trade and Industry (Case C-173/99) [2001] ICR 1152, EC]
distinguished.

* Working Time Regulations 1998, reg x3{9}: see post, para 19.
Reg 16{1){5): see post, para 19.

Re&s §{z}: see post, pata 9.

= Council Directive 93/104/EC, art 7: see post, para x8.
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MPB Structures Ltd v Munro (Ct of Sess) [2004] ICR
Court of Session A
MPB Structures Ltd v Munro
[2003] ScotCS 90
2003 April x Lord Cullen (Lord President}, Lady Cosgxove and

Lord Carloway B

Employment — Working time provisions — Paid annual leave — Employee’s hourly
rate of pay including element of holiday pay — Whether void — Whether
employer entitled to set-off — Working Time Regulations 1998 (SI 1998/1833),
regs 13(9)(b}, 16(x)(5)}, 35(1)* — Council Directive 93/x04/EC, art 7*

An employment wibunal held that a provision in the applicant employee’s
contract of employment, which provided that within the stipulated rate of pay there
was an 8% allowance for holiday pay, was contrary to regulation x3(9}{b} of the
Working Time Regulations 1998 and rendered void by regulation 35{1). The
employment tribunal held that it followed that it was not open to the employer to rely
on regulation 16(5) so as to set off the allowance against the applicant’s statutory
entitlement. Dismissing an appeal by the employer, the Employment Appeal
Tribunal held that, although the employment tribunal had erred in deciding that D
regulation 13{9)({b) applied, the relevant provision of the contract did have the effect
of limiting the effect of the 1998 Regulations and the only way that the provisions of
the Regulations could be met was for holiday pay to be paid as and when the holiday
was taken at the appropriate rate.

On appeal by the employer—

Held, dismissing the appeal, that the intention of the Working Time Regulations
1998 and Directive 93/104/EC was that payment for annual leave should be in
association with the taking of that leave; that the arrangement of “rolling up® the
applicant’s holiday pay was not in accordance with the requirements of the
Regulations and the objects of the Directive, since it tended to discourage workers
from taking their holidays when they would otherwise have sought 10 do so; that
such an arrangement purported to exclude the operation of regulation 16{1),
and was, accordingly, void under regulation 35(x); and thar it followed that the F
applicant’s rate of pay did not to any extent qualify as discharging, pursuant to
regulation 16(4), any liability of the employer in respect of holiday pay under
regulation 16(1) and the applicant’s claim in respect of holiday pay remained
unsatisfied ( post, paras 13—16).

Decision of the Employment Appeal Tribunal [2002] IRLR o1 affirmed.

The following cases are referred to in the judgment:

Gridquest Ltd (trading as Select Employment) v Blackburn [2002] EWCA Civ 1037;
[2002] ICR 1206, CA

R (Broadcasting, Entertainmert, Cinematographic and Theatre Union) v Secretary
of State for Trade and Industry (Case C-173/99) [2001] ICR 1x52; [2001] 1 WLR
2313; [z001] Al ER {(EC) 647; [2001] ECR I-4881, EC]

Sutherland v Network Appliance Ltd [200x] IRLR 12, EAT{Sc)

* Working Time Regulations 1998, reg 13(9): see post, para 6.
Resrs(s) seepost,pm?

ch 35(x): see
m“’%ﬁ“ a1't7 gee post, para 13.
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[2009]} ICR IRCv Ainsworth (HL(E))

House of Lords

Revenue and Customs Comrs v Stringer
[2009] UKHL 31

[On appeal from Inland Revenue Comrs v Ainsworth]

2009 April 30; Lord Hope of Craighead, Lord Rodger of Earlsferry,
June o Lord Walker of Gestingthorpe,

Lord Brown of Eaton-under-Heywood,

Lord Neuberger of Abbotsbury

Employment — Working time provisions — Paid annual leave — Employees absent
from work through sickness — Whether entitled to paid annual leave during
period of absence — Whether payment for annual leave recoverable as unlawful
deduction from wages — Whether “wages” — Employment Rights Act 1996
(¢ x8), ss 13, 23, 27(1)(a) — Working Time Regulations 1998 (SI 1998/1833),
regs 13, 14 (as amended by Working Time (Amendment) Regulations 2001
(SI zo01/3256), reg 2), 16, 30

Five employees who had been absent from work over a long period during which
their entitlement to any pay had been exhausted presented claims under regulation 30
of the Working Time Regulations 1998° for payment of statutory holiday pay in
respect of an entitlement under regulation 13 or, where the employees’ employment
had terminated, regulation 14. One employee also claimed the non-payment of
holiday pay as an unlawful deduction of wages pursuant to sections 13 and 2.3 of the
Employment Rights Act 1996*. The claims were upheld by employment tribunals,
and the Employment Appeal Tribunal dismissed appeals by the employer. The Court
of Appeal allowed an appeal by the employer, and, on an appeal by the employees, the
House of Lords referred two questions to the European Court of Justice. The Grand
Chamber having answered those questions in terms favourable to the employees, the
appeals were restored for hearing, It was agreed between the parties that the appeals
should be allowed, the only remaining issue in dispute being, in the case of the one
employee, whether a claim based on an alleged failure to make payments in respect of
annual leave due under the 1998 Regulations could be brought by way of a claim for
unauthorised deduction from wages under section 23 of the 1996 Act.

On thatissue— :

Held, allowing the appeal, that the definition of “wages™ in section 27(1) of the
Employment Rights Act 1996 was sufficiently wide to be capable of referring to a
payment due under Regulations made after the passing of the Act; that claims for
payment in respect of periods of annual leave under regulation 16 of the Working Time
Regulations 1998 and claims for payment in lieu of leave on termination of
employment under regulation 14 were claims for “holiday pay” within section 27(1)(a}
of the 1996 Act; that, accordingly, the employee had been entitled to complain under
section 23 of the Act of unlawful deduction from wages in contravention of section 3;
and that that conclusion was supported by the Community law principle of

* Working Time Regulations 1998, reg 13(1), as substituted: *. . . 2 worker is entitled to four
weeks’ annual leave in each leave year.”

Reg 14: see ost, para 13.

Reg x6(1): “A worker is entitled to be paid in respect of any period of annual leave to which
he is entitled under regulation 13, at the rate of a week’s pay im respect of each week of Jeave.”

Reg 30: see post, paras 14, I§.

* Employment Rights Act 1996, 5 13: see post, parz 4.

§ 2.3: see post, para §.

S 27: see post, para 7.
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LCR.
[NATIONAL INDUSTRIAL RELATIONS COURT]
S. & U. STORES LID. v. WILKES
1974 July 24 Sir John Donaldson (President), Mr. R. Boyfield

and Mr. H. Roberts
B Master and Servant—Redundancy—Payment, calculation of—

Weekly remuneration plus expenses—Whether expenses part
of " week's pay "—Contracts of Employment Act 1972 (c. 53),
Sch. 2, para. 3 (2y—Redundancy Payments Act 1965 (c. 62),
Sch. 1, para. 5 (1)

The employee, who was a manager earning £31 a week
plus £7 expenses, was made redundant by his employers. On
his application for a redundancy payment an industrial tribunal

included the employee’s weekly expenses in calculating his
week’s pay in accordance with paragm) 5(1) of Schedule 1
to the Redundancy Payments Act 1965? paragraph 3 (2)

of Schedule 2 to the Contracts of Employment Act 1972 % and
awarded him £399.

On appeal by the employers on the ground that the tribunal
had erred in including an amount paid by way of expenses in
the employee’s weekly wage : —

Held, allowing the appeal, that in determining the average
weekly rate of remuneration within paragraph 3 (2) of Schedule
2 to the Contracts of Employment Act 1972 a tnbnnal ought
to consider whether any sum pald to an em
represented a profit for the employee and
ought to be deemed part of the employee’s remunerahon, but
that, s:lncemthepmntcase the tribunal had indicated that
the £7 was a genuine estimate of the expenses incurred, it was
not part of the employee’s remuneration and that, accordingly,
the award ought to be reduced to £324-50.

S. & U. Stores Lid. v. Lee [1969] 1 W.L.R. 626, D.C.
not followed.

N. G. Bailey & Co. Lid. v. Preddy [1971] 1 W.L.R. 796,
D.C. followed.

The following cases are referred to in the judgment of the court:
Bailey (N. G) & Co. Ltd. v. Preddy [1971] 1 WAL.R. 796; [1971] 3 All

E.R. 225, D.C.

Batham v. Torbay Corporation, The Times, April 25, 1974; Bar Library

Transcript No. 127 of 1974, C.A.

Chapman v. Goonvean and Rostowrack China Clay Co. Lid. [1973] 1.C.R.

50; [1973] 1 W.L.R. 1634; {1973] 1 All ER. 218, N.LR.C,

S. & U. Stores Lid. v. Lee [1969] 1 W.L.R. 626; [1969] 2 All E.R. 417, D.C.

The following additional case was cited in argument:
Skillen v. Eastwoods Froy (1966) 2 K.LR. 183.

APPEAL from an industrial tribunal sitting at Birmingham.

The employers, S. & U. Stores Ltd., appealed against a decision of the

industrial tribunal awarding the employee, Michael Wilkes, a redundancy

1 Redundancy Paymends Act 1965, Sch. 1 En. (:l’) see post, pp. 6468—647A.

’&mdelm Sch.

(2): sec post, p. 647c-D.
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LCR Wiliams v. Western Majl & Echo (E-A.T.)

do not find it necessary to repeat) that it had not been shown that one or
more relevant employees had not been dismissed.

Appeal dismissed.
Solicitors: Brian Thompson & Partners; Solicitor, Thompson

Organisation.
J W

[EMPLOYMENT APPEAL TRIBUNAL]
SECRETARY OF STATE FOR EMPLOYMENT v. HAYNES

1980 Feb. 12, 13 Slynn 1., Mrs. D. Ewing and
Mr. R. J. Hooker

Employment—Employer's insolvency—Debt due to employee—
Dismissal without notice—Holiday credits due to employee
during rotice period-—Whether holiday credits part of week's
pay—W hether sum payable from redundancy jund equivalent
1o that recoverable as common law damages—Employment
Protection Act 1975 (c. 71), 5. 64 (1) (3) (b), Schs. 4, 5

paid employees during their holiday periods. If an

value of the stamps. The
mwﬁmmwhmtbampbymmthmm
He applied to an industrial tribunal for a declaration
that he was entitled to the value of holidey stamps which
have been purchased during the of notice to

which the Secretary of was liable under section 64 (3) (b)
was the amount an -employer would be liable for in
at coinmon law if ho dismizsed loyee without

an emp
the appropriate period of notice and, since the amount
tnnge::éwﬁu such as holiday pay, the employee's application
Succee .

lsgnpll‘oyment I;roueg)pnm 1975, 5. 64: sce post, p, 37302 for . : in
pars . .. if an employee's remuncration employmen
notmnl workin; hours . . . does not vary w: thaammntpt!m-tﬁnminthe
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LC.R.
A [COURT OF APPEAL]
TARMAC ROADSTONE HOLDINGS LTD. v. PEACOCK
AND OTHERS
1573 Feb, 26, 27 Lord Denning M.R., Stamp and James L.JJ.
B

Master and  Servant—Redundancy—Redundancy payments—
Calculation of overtime—Coniract.of employment for 40 hour
week-—National conditions requiring employee to work over-
time—No obligation on employer 10 provide overtime—Em-
ployee working 57 hours—W hether overtime to be disregarded
in calculating ** normal working hours "—Contracts of Employ-
ment Acr 1963 (c. 49), Sch. 2, para. 1 (1) (2)?

The applicants were employed in the slag industry under
contracts incorporating the national agreement conditions for
that industry. The conditions provided for a normal working
week of 40 hours actual work but that all workers * shall work
overtime in accordance with the demands of the industry during
the normal week and/or at weekends.” They regularly worked
at least 57 hours and a seven day week. In 1957 they were

D made redundant. On their applications to the induastrial tribunal
for redundancy payments calculated in accordance with
Schedule 2, paragraph 1, of the Contracts of Employment Act
1963,! the industrial tribunal inferred from the facts that when
they were engaged the national 40 hour week agreement was
consensually varied so that they were bound as a matter of
contract to work a seven day week of 57 hours; and the tribunal
awarded them redundancy payments on that basis. The

E National Industrial Relations Court upheld the award.

On appeal by the employers: — .

Held, allowing the appeal, that on the proper construction
of para%mph i (1) and (2) of Schedule 2 to the Act of 1963,
the employees could not bave their overtime counted in for the
purpose of redundancy payments unless a fixed amount of
overtime had been agreed obligatory on both sides and made
a term of the contract of employment. Accordingly, the

F “normal working hours " were the 40 hours in the national
agreement and fell within subparagraph (1) of paragraph 1.

Redpath Dorman Long (Contracting) Lid. v. Sutton [1972]
LC.R, 477, N.IR.C. approved. .

Armstrong Whitworth Rolls Ltd, v. Mustard [1971] 1 All
E.R. 598, D. ined,

Per curiam. mﬁnph 1 2) agplies only where the over-
time requirement is obligatory on both worker and employer.

G

! Contracts of Employment Act 1963, Sch. 2, para. 1: “(1) For the purposes
of this Schedule the cases where there are normal working hours %nclude cases whers
the empl is entitled to overtime pay when employed for more than a fixed
aumber oi hours in & week or other period, and, subject to the following sub-
paragraph, in those cases that fixed number of hours this paragra
to as ‘the ber; of hours without overtime '} shali be the normal working hours.
(2) I in such a case—{q) thc contract of employment fixes the number, or the
minimum number, of hours of employment in the said week or other period (whether

H or not it also provides for the reduction of that number or minimum number of
hours in certain circumstances), and (b) that number or minimum number of hours
axceeds the number of hours without overtime, that number or minimum number of
mrs {and not the number of hours without overtime) shall be the normal working

“‘"
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Case 326/88

Anklagemyndigheden
v
Hansen & Son I/S

(Reference for a preliminary ruling
from the Vestre Landsret)

(Penalties for infringement of Community law —
Strict criminal liability —
Regulation (EEC) No 543/69)

Report for the Hearing 2912
Opinion of Mr Advocate General Van Gerven delivered on 5 December 1989 ... 2919
Judgment of the Court, 10 July 1990 ... ossseessoene 2930

Summary of the Judgment

1. Member States — Obligations — Qbligation to penalize infringements of Community
law — Scope _
(EEC Treary, Art. 5)

2. Transport— Road  transport — Social  provisions — Application by the Member
States — Introduction of strict criminal Lability of the employer for infringements committed
by his employees —~ Whether permissible — Conditions
(Regulation No 543/69 of the Council, Arts 7(2) and 11)

1. Where Community legislation does not requires the Member States to take all
specifically provide any penalty for an measures n to guarantee the
infringement or refers for that purpose to application and :Hyectivencss of Com-
national laws, regulations mtf inis- munity law,
trative provisions, Asticle 5 of the Treaty

I-2911
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Case C-14/04

Abdelkader Dellas and Others
v
Premier ministre and Ministre des Affaires sociales,
du Travail et de la Solidarité

. -(Reference for a preliminary ruling from the Conseil d’Etat (France))

iSocial policy — Protection of the safety and health of workers — Directive 93/104/
— Concept of ‘working time’ — Scope — National legislation providing for a
B ceiling more favourable to workers, in particular as regards maximum weekly
Brorking time — Determination of working time in certain social establishments —
$on-call duty where the worker is required to be present at the workplace — Periods
% inactivity on the part of the worker in the context of such duty — National system
of calculation of hours of presence differentiated according
to the intensity of the activity)

Opinion of Advocate General Ruir-Jarabo Colomer delivered on 12 July 2005 I - 10256
Judgment of the Court (Second Chamber), 1 December 2005 . . . . . . . I-10279

I-10253
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Colman J. - Walker v. Northumberiand C.C. (Q.B.D.) . [1995]

continue to employ him, but provided no effective help. In so doing it A
was, in my judgment, acting unreasonably and therefore in breach of its
duty of care.

I understand it to be accepted that, if there was breach of duty,
damage was caused by that breach. However, in view of the fact that I
have decided this case on the second breakdown alone, it is right to add
that T am satisfied on the evidence that, had the further assistance been
provided to Mr. Walker, his second breakdown would probably not have B
occurred. In the event, there will be judgment for the plaintiff on liability
with damages yet to be assessed.

Judgment for plaintiff with costs.
Leave to appeal.

Solicitors: Brian Thompson & Partners, Leeds; Crutes, Newcastle upon c
Tyne.
[Reported by Miss SimoNE GREAVES, Barrister}
D
[COURT OF JUSTICE OF THE EURCPEAN COMMUNITIES]
FRANCOVICH v. ITALIAN REPUBLIC
{Case C-6/90)
BONIFACI anD OTHERS v. SAME E
(Case C-9/90)
1991 Feb. 27; President O. Due
May 28; Presidents of Chambers Sir Gordon Siynn,
Nov, 19 R. Joliet, F. A. Schockweiler,
F. Grévisse and P. J. G, Kapteyn
Judges G. F. Mancini, J. C. Moitinho de Almeida, F

G. C. Rodriguez Iglesias, M. Diez de Velasco
and M. Zuleeg
Advocate General J. Mischo

European Ecomomic Community—Council Directive—Implementation—
Enforcement against member state—Member state in breach of obliga-
tion to implement Directive by prescribed date—Directive conferring
rights on employees— Whether rights enforceable by employee before G
national court-—Whether state liable to compensate employee for
loss caused by failure to implement Directive—Council Directive
(80/987IE.E C. ), art, S'—E E.C, Treaty (Cmnd. 5179-1I), art. 189

Member states were required to implement, by 23 October
1983, Council Directive (80/987/E.E.C.) on the approximation of
the laws of member states relating to the protection of employees

! Council Directive (BOM87/E.E.C.), art. 5: see %st. . T42a-b.

1 EEE.C. Treaty, art. 189: “... A Directive shall be binding, as to the result to be
achieved, upon each member state to which it is addressed, but shall leave to the national
authorities the choice of form and methods. . .."”
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Landeshauptstadt Kiel v Jaeger (ECJ} [2004] ICR

Cout of Justice of the European Communities A

Landeshauptstadt Kiel v Jaeger

{Case C-151/02)
2003 Feb 25; President G C Rodriguez Iglesias,
April 8; Presidents of Chambers M Wathelet, R Schintgen B
Sept g and C WATimmermans

udges C Gulmann, D AO Edward, P Jann,

v konns, F Macken, N Colneric, $ von Bahr,
IN Cunha Rodrigues and A Rosas

Advocate General D Ruiz-Jarabo Colomer

Employment — Working time provisions — Maximum weekly bours — On-call duty
by hospital doctors — Doctors permitted to sleep at hospital during periods of €
inactivity — Whether totality of on-call time “working time® — Derogations
from minimum daily rest periods — Requirements to be met by compensatory
rest periods — Council Directive 93/104/EC, arts 2(x), 3, 17(2}

Part of the work of the claimant, a doctor employed at a hospital in Germany,
comprised on-call duty, when the claimant was requited to stay at the hospital and be
ready to carry out professional tasks as the need arose, with liberty to occupy himself D
as he wished, including resting or sleeping in a room at the hospital, at times when
he was not performing professional services. It was provided in German law that
employees were to have a minimum rest time of 11 consecutive hours after the end of
their daily working time, but with derogations; paragraph §(3) of the Law on
working time provided that “reductions in rest time” resulting from time spent by
doctors on medical tasks during, inter alia, on-call duty at hospitals was to be made
up at other times. In proceedings in which the claimant maintained that, contraryto £
the implication in paragraph 5(3), the entirety of time spent on call was working
time, a preliminary ruling was sought from the Court of Justice on whether
legislation which counted periods of inactivity during on-call duty, when the
employee was permitted to rest at the workplace, as “rest time” rather than “working
time” was compatible with Directive 93/104/EC*, and on issues of compensatory
rest.

On the reference— F

Held, (x) that on-call duty performed by a doctor where he was required to be
physically present at the hospital was to be regarded as, in its totality, “working time”
for the purposes of Directive 93/r04, even where the doctor was permitred to rest
at the workplace during periods when his services were not required; and that,
consequently, the Directive precluded national legislation which classified periods of
inactivity during on-call duty as rest periods or which made provision for
compensatory rest only in respect of periods during on-call duty when the doctorwas ¢
attending to professional tasks ( post, judgment, paras 68, 69, 71, 75, operative part,
paras 1 and 2(i)).

Sindicato de Médicos de Asistencia Piblica (SIMAP) v Conselleria de Sanidad y
Consumo de la Generelidad Valenciana (Case C-303/98) [200x] ICR 1116,

EC] applied.

(2) That to constitute “equivalent compensating rest periods” within article 17 of
Directive 93/104, rest periods had to be periods of time when the worker was not g
subject to any obligation vis-3-vis his employer which could prevent him from
pursuing his own interests freely and without interruption; that, to come within the
derogating provisions in article x7(2)(2.2)(c){i), a reduction in a daily rest period of

* Council Directive 93/104/EC, arts 2, 3, &, 17: se¢ post, opinion, para 14.
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Case C-106/89

Marleasing SA
. . v
- La Comercial Internacional de Alimentacién SA
(Reference for a preliminary ruling

from the Juzgado di Primera, Instancia
e Instruccion No 1, Oviedo (Spain))

(Directive 68/151/EEC — Article 11 —
Consistent interpretation of national law)

Report for the Hearing ; 4136
Opinion of Mr Advocate General Van Gerven delivered on 12 July 1900 .......... 4144
Judgment of the Couzt{\Smh Chamber), 13 November 1990 4156

Summary of the Judgmént

. Measures adopted by the Community. institutions — Directives — Implementation by
Member States — Need to ensure the effectiveness of directives — Obligations of the national
cosrts

(EEC Treaty, Art. 5 and Ast. 189, third paragraph)

. Freedom of movement for persons — Freedom of establishment — Companies — Directive
68/151 — Rules on nullity — Exhaustive list of cases in which nullity can avise — Obli-
gation on the part of the national court not to allow nullity in other cases — Nullity on . _.
accosnt of the illegality of a company'’s objects — Concept of the objects of a company

(Council Directive 68/151, Art. 11)

. 'The Member States’ obligation arising that obligation, is binding on ail the
from a directive to achieve the result authorities of Member States includ.im

mw;i‘:raged 3' the directive and their du for matters within their jurisdiction,

under Article

5 of the Treaty to take courts. It follows that, in applying
appropriate measures, whethmﬂ or national law, whether the provisions in
particular, to ensurc the ment of question were-adopied before or after the

I-4135
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[2005]ICR Pfeiffer v Deutsches Rotes Kreuz (ECJ)

Court of Justice of the European Communities

Pfeiffer and others v Deutsches Rotes Kreuz, Kreisverband

Waldshut eV
(Cases C-397—403/01)
2003 May 6; President V Skouris,
2004 Marchg; Presidents of Chamber P Jann, C WA Timmermans,
April 24; C Gulmann, J-P Puissochet and ] N Cunha Roedrigues,
Oct 5 ]udges R Schintgen, F Macken, N Colneric,
Svon Bahr and K Lenaerts

Advocate General D Ruiz-Jarabo Colomer

Employment — Working time provisions — Exclusion — Emergency ambulance
workers — Whether excluded by exemption for “public service activities” or
“road . . . transport” — Collective agreement providing for average working
week in excess of maximum weekly bours — Whether consent by workers to
work more than maximurm — Council Directive 89/391/EEC, art 2(2} — Council
Directive 93/104/EC, arts 1(3), 6, 18(1)(b)(i}

European Community — Council Directive — Implementation — Directive
incorrectly transposed into national law — Provision of Directive sufficiently
precise and unconditional to have direct effect against state — Whethber capable
of being relied on against individual — Duty of national court in applying
national law if possible to attain objective of provision — Council Directive
93/104/EC, art 6(2)

The claimants, who were qualified to provide emergency medical assistance and
patient transport, were or had been employed by the defendant, a section of the
German Red Cross which provided emergency medical rescue services. When an
alert was received, the defendant’s staff went in an ambulance to the place where the
sick or injured person was, gave medical assistance, and then usually transported the
patient to hospital. A clause in the claimants’ contracts of employment stipulated
that the collective agreement for Red Cross workers, which, inter alia, provided for
an average working week of 49 hours, was applicable. In a dispute over the
lawfulness of the 49-hour working week, in the light of the maximum working week
of 48 hours laid down by article 6(2) of Council Directive 93/104/EC* on the
organisation of working time, a number of questions were referred to the Court of
Justice of the European Communities for preliminary ruling. The questions were
(r) whether the claimants were excluded from the scope of Directive 93/104 by
article 2{2) of Council Directive 89/391/EEC?, whereby the Directive did not apply
“where characteristics peculiar to . . . certain specific activities in the civil protection
services inevitably conflict with it”, or by article 1{3) of Directive 93/T04, under
which “road . . . transport™ activities were excluded; (2) whether, for the purposes of
article 18(x)(b)(i) of Directive 93/104, which permitted derogation from
article 6(2) provided, inter alia, that the employee’s agreement to work more than a
48-hour week had been obtained, a reference in the contract of employment to a
collective agreement which agreed to a longer working week could constitute the
necessary consent; and {3) whether article 6 of Directive 93/104 could be relied on by
individuals before national courts where the state had not properly transposed the
Directive into national law.

* Counci] Directive 93/104/EC, art 1: see post, judgment, para 6.
Art 6: see post, judgment, para 9. ’

Art 18{1) see post, Ju;ifmcn
* Counci! Directive 391/EEP(§I:rt 2: see post, judgment, para .
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R (BECTU) v Trade & Industry Sec (EC)) [2001]ICR

Court of Justice of the European Communities A

Regina (Broadcasting, Entertainment, Cinematographic and
Theatre Union) v Secretary of State for Trade and Industry

(Case C-173/99)
2000 Dec7; President of Chamber C Gulmann 8
2001 Feb 8; Judges V Skouris, R Schintgen,
June 26 N Colneric and ] N Cunha Rodrigues

Advocate General ATizzano

Employment — Working time provisions — Paid annual leave — Entitlement to paid
annual leave conditional on minimum period of continuous employment —
Whether contrary to Community law — Working Time Regulations 1998 C
(S1 x998/1833), reg 13(7) — Council Directive 93/104/EC, art 7(1)

In judicial review proceedings the applicant trade union, whose members worked
in the broadcasting, theatrical and related sectors, challenged the validity of
regulation 13(7) of the Working Time Regulations 1998*, whereby the entitlement ro
paid annual leave conferred by the Regulations did not arise until a worker had been
continuously employed for 13 weeks. The union maintained that, since most of its p
members were engaged on short-term contracts, they were deprived of the annual
leave entitlement even though they were ‘in regular employment, albeit with
successive employers. The union contended that regulation 13(7) constituted an
incorrect transposition of article 7{x) of Directive 93/104/EC3, which required
member states to ensure thar all workers were entitied to at least four weeks’ paid
annual leave “in accordance with the conditions for entitlement to, and granting: of,
such leave laid down by national legislation and/or practice”. E

On a reference to the Court of Justice for a preliminary ruling on the question
whether regulation 13{7) was compatible with article 7 of Directive 93/104—

Held, that, in che light of the purpose and scheme of Directive 93/104, the
“conditions” in article 7(x) referred only to the details of arrangements made for the
implementation of the article, and the phrase “in accordance with” those conditions
did not allow member states to make the existence of the right to paid annual leave,
which was a particularly important principle of Community law, subject to
preconditions; and that, accordmgly, a rule that workers were not entitled to paid
annual leave until they had been in 13 weeks’ continuous employment was not
permitted by article 7 { post, pp 11724, E, T173A-C, IT74H-I175A).

The foltowing cases are referred to in the judgment:

Commission of the European Communities v United Kingdom of Great Britain and
Northern Ireland {Case C-146/89) [1991] ECR I-3533, EC]

United Kingdom of Great Britain and Northern Ireland v Council of the European
Union (Case C-84/94) [1997] ICR 443; [1996] ECRI-5755, EC]

The foilowing additional cases are referred to in the opinion of the Advocate General:

Kirsammer-Hack v Sidal (Case C-189/9x) [1993] ECR I-6185, EC]

Sindicato de Médicos de Asistencia Piblica (SIMAP) v Conselleria de Sanidad y
Consumo de la Generalidad Valenciana (Case C-303/98) [2001] ICR 11165
f[2000) ECR I-7963, EC]

! Working Time Regulations 19 1 see post, p TY §6A—B.
Reg IS(::‘)g *A worker is enmledgro begpaﬂ::z'i resp;’?:: o anys period of annual leave to which
heis entitted under regulation x

* Council Directive 93!104!&(2, art 7: see post, p II54F.
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Robinson-Steele v RD Retail Services Ltd (EC]) [2006] ICR

Court of Justice of the European Communities A

Robinson-Steele v RD Retail Services Ltd
Clarke v Frank Staddon Ltd
Caulfield and others v Hanson Clay Products Ltd

{Cases C-131 and 257/04)

200§ Sept 15; President of Chamber P Jann,
Oct27; Judges K Schiemann, N Colneric,

2006 March 16 K Lenaerts and E Juhisz
Advocate General C Stix-Hackl

Employment — Working time provisions — Paid annual leave — Rolled-up holiday
pay — Whether compatible with Community law — Working Time Regulations
1998 (SI 1998/1833), reg 16 — Council Directive 93/104/EC, art 7

The hourly or daily pay of the applicant employees in three separate sets of
proceedings was stated to include or incorporate an amount for holiday pay. On
applications, pursuant to regulation 16 of the Working Time Regulations 19987, for p
payment for periods of annual leave, references were made to the Court of Justice of
the European Communities for a preliminary ruling on the question whether “rolled-
up holiday pay” such as that in issue was consistent with the requirement in article 7 of
the Working Time Directive 93/104/EC* that all workers were entitled to paid annual
leave of at least four weeks, and related questions.

On the references—

Held, that article 7(x) of Directive 93/104 precluded part of the remuneration g
payable to a worker for work done from being attributed to payment for annual leave
without the worker receiving, in that respect, a payment additional to that for work
done, and it was not permissible for a worker’s entitlement in that respect to be
derogated from by contractual arrangement; that article 7 precluded the payment for
minimum annual leave within the meaning of that provision from being made in the
form of part payments staggered over the corresponding annnal period of work and
paid together with the remuneration for work done, rather than in the form of 2
payment in respect of a specific period during which the worker actually took leave;
and that, while member states were required to ensure that practices incompatible
with article 7 were not continued, that article did not generally preclude sums for
annual leave that, contrary to the Directive, had already been paid in the form of
staggered part payments from being set off against payment for specific leave,
provided that the sums had been paid transparently and comprehensibly, the burden
of proving which was on employers (post, judgment, paras 51, 52, 63, §5-69, (¢
operative part).

The following cases are referred to in the judgment:

MPB Structures Ltd v Munro [2004] ICR 430, Ct of Sess

Merino Gémez v Continental Industrias del Caucho SA (Case C-342/01) [2005]
ICR 1040; [2004] ECR I-2605, EC]

R (Broadcasting, Entertainment, Cinematographic and Theatre Union (BECTU)) v H
Secretary of State for Trade and Industry (Case C-173/99) [2001] ICR rr52;
f2001] 1 WLR 2313;[2001] ECR I-4881; [2001] AH ER (EC) 647,EC]

* ‘Working Time Regulations ?98, 1eg 1 6: see post, opinion, para 5.
* Council Directive 93/104/EC, art 7: see post, opinion, pata 2.
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IRC v Ainsworth (EC) [2009] ICR

Court of Justice of the European Communities A

Stringer and others v Revenue and Customs Comrs
Case C-520/06

[On a reference in Inland Revenue Comrs v Ainsworth]

B
Schultz-Hoff v Deutsche Rentenversicherung Bund
Case C-350/06
2007 Nov 20; President V Skouris, Presidents of Chamber P Jann,
2008 Jan z4; CWA Timmermans, A Rosas, K Lenaerts, A O Caoimh, c
2009 Jan 20 Judges X Schiemann, | Makarczyk, P Kiiris, E Juh4sz,
G Arestis, E Levits, L Bay Larsen
Advocate General V Trstenjak
Employment — Working time provisions — Paid annual leave — Employee refused
paid annual leave during period of absence through sickness — Whether contrary
to Community law — Leave not taken in leave year by reason of illness — D

Whether continuing entitlement to later paid leave or allowance in liew in event
of dismissal — Working Time Regulations 1998 (SI 1998/1833), regs 13, 14, 16
(as amended by Working Time (Amendment) Regulations 2001 (SI 2001/3256),
reg 2) — Parliament and Council Directive 2003/88/EC, art 7(x}(2)

In the first case, one of five claimant employees, while absent from work on
indefinite sick leave, and in receipt of sick pay, informed her employer that she
wished to take a period of paid annual leave, On the refusal of her request, she £
brought proceedings claiming entitlement to paid leave under regulations 13 and 16
of the Working Time Regulations 1998, which transposed article 7(x) of the
Working Time Directive 2003/88/EC*. Four other employees who were absent on
long-term sick leave throughout the leave year in the course of which they were
dismissed, not having taken paid annual leave in that year, applied for payments in
lieu. Their requests were refused, and they claimed entitlement to the payments
in liew under regulation 14 of the 1998 Regulations, enacted pursuant to article 7(2) F
of the Directive. In the course of the proceedings, the House of Lords referred to the
Court of Justice for a preliminary ruling the questions whether article 7(1) of
Directive 2003/88 entitled employees to take paid annual leave during a period that
would otherwise be sick leave, and whether article 7{2) imposed any requirements
as to entitlement to or the amount of an allowance in lien of paid annua!l leave where
the employment relationship was terminated during the leave year during which the
employee was wholly or partially absent on sick leave. ¢

In the second case, the claimant employee was on sick leave from September
2004 until September 2005, when his employment ceased. On his employer’s refusal
of his request to take paid annuval leave for the year 2004 as from June 2005, the
claimant brought proceedings for a sum in lieu of paid leave not taken in 2004 and
2005. Under German law and the applicable collective agreement, leave that was not
taken by the end of the leave year or a further carry-over period provided for in
certain circumstances, was lost, and the employer contended that the claimant’s
entitlement to paid annual leave had been extinguished and consequently his right to

! Working Time Regulations 1998, arts 13, 14, 16: see post, opinion in Case C-520/06,
paras 6, 9. . .
2 Pariamcnt and Council Directive 2003/88/EC, art 7: see post, judgment, para 4.
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I.C.R. i P. & O. Property Ltd. v. Allen (EA.T.)

A fetter in any way the discretion of those who may have to exercise it, we
only suggest that the procedural history here might be thought to provide
powerful grounds for an exercise sympathetic to the position in which,
through no apparent fault of theirs, the applicants now find themselves.

If we are correct in our conclusion that P. & Q. cannot be the right
respondent, there is no point in sending the matter back to the industrial
tribunal. We thus allow the appeal and declare that the complaint is not

B o proceed further against P. & O.

Appeal allowed
Solicitors: Speechly Bircham; Brian Lewis & Co., Crawley.

[COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES]

UNITED KINGDOM OF GREAT BRITAIN
AND NORTHERN IRELAND v. COUNCIL OF THE
EUROPEAN UNION (SUPPORTED BY KINGDOM OF SPAIN,
COMMISSION OF THE EUROPEAN COMMUNITIES AND
KINGDOM OF BELGIUM, INTERVENERS) |

(Case C-84/94)
1996 Jan. 16; ‘ President G. C. Rodriguez Iglesias
March 12; Presidents of Chambers G. F. Mancini,
Nov. 12 J. C. Moitinho de Abmeida, J. L. Murray and L. Sevdn
F Judges C. N. Kakouris, P. J. G. Kapteyn, C. Guimann,

D. A. O. Edward, J.-P. Puissochet, G. Hirsch,
P. Jann and H. Ragnemalm
Advocate Generai P. Léger

European Community—Council Directive—Validity—Directive on
grganisation of working time—Whether for protection of workers’
G heaith and safety—Proper basis for adoption of Directive—Whether
Directive to be annulled wholly or in part—E.C. Treaty, art. 118a—

Council Directive (93[104/E.C.}, art. 5

In November 1993 the Council of the European Union -
adopted, under article 118a’ of the E.C. Treaty, Council Directive

' E.C. Treaty, art. 118a: sce Fost, p. 446F-H.

H Art. 100: e Council shall, acting unanimously on a proposa! from the Commigsion
and after consulting the European Parliament and the Economic and Social Committee,
issue Directives for the approximation of such laws, regulations or administrative provisions
of tite member states as directly affect the establishment or functioning of the common
market.”

Art. 100a: sec post, p. 474r-0,
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